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The Bureau of Safety 
Interstate Commerce Commission * 


By Surrey N. Muus, Director 


Prior to the organization of the Bureau of Safety, Interstate Com- 
merce Commission, the administration of federal laws intended to pro- 
mote safety on railroads was carried on under the direction and super- 
vision of the secretary of the Commission, the Hon. Edward A. Moseley. 
Secretary Moseley, the first secretary of the Commission (1887-1911), 
was a keen student of employer-employee relationships and problems, 
and his interest in railroad employees was manifested by the active part 
which he played in procuring the enactment of legislation to promote 
their safety and welfare and in formulating administrative policies and 
practices calculated to achieve the full benefits of this legislation. Dur- 
ing this period the safety appliance acts, the accident reports act and 
the hours of service act were passed by the Congress. In 1910 the ac- 
cident reports act of 1901 was amended to provide for the investigation 
of serious railroad accidents by the Commission. To carry out the ex- 
panding administrative duties under these various laws, the Bureau 
of Safety was established in 1911. The first chief of the Bureau was 
Hiram W. Belnap, who had been employed by the Commission for a 
number of years as safety appliance inspector. He was followed in suc- 
cession by W. P. Borland (1918-1934), W. J. Patterson (1934-1939), 
and §. N. Mills (1939 to date), all of whom were advanced to head the 
Bureau after many years in subordinate positions in the staff of the 
Bureau. In 1918 Mr. Belnap left the Commission to take over the posi- 
tio of Chief of the Safety Section, U. S. Railroad Administration, 
during World War I, Mr. Borland retired from Government service in 
1934, and Mr. Patterson is now the member of the Interstate Commerce 
Commission who exercises direct supervision over the safety work of the 
Commission and to whom the Bureau of Safety reports. 

The first appointment of a Commission employee to engage in safety 
work was made in April, 1896, and at the close of 1900 another had been 
employed. By the end of 1901 there were 6 inspectors, and during the 
year 1902, 6 more were added to the force. Additions were gradually 
made from year to year until 1908, when the staff was 25, including 2 
Inspectors of hours of service. The staff of the Bureau now consists of a 

rector, two assistant directors, engineers, attorneys and clerks, a 
total of 40 employees in the Washington office, and in its field force 57 
safety appliance inspectors, 23 signal inspectors and 13 hours of service 
Imspectors, a total of 93 inspectors. The following laws are adminis- 
tered: The Safety Appliance Acts, 45 U. S. Code, Secs. 1 to 16; The 
Hours of Service Law, 45 U. S. Code, Secs. 61 to 64; The Accident 
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. *Reprinted from Brotherhood of Locomotive Firemen and Enginemen’s Maga- 
ane. January, 1950. 
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Investigation Law, 45 U. S. Code, Sees. 38 to 43; The Signal Inspection § After 5 
Law, 49 U. S. Code, Sec. 26; Investigation of Safety Devices, 45 U. § March ° 
Code, Sec. 36, and The Medals of Honor Act, 45 U. S. Code, Sees. 44 to ment ca 
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The Safety Appliance Acts 


The subject of Federal regulations of railroads to provide for the 
safety of travelers and employees has been an issue in Congress dating 
back to Civil War times. 
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Coincident with the rapid growth and development of American Pty 
railroads following the war between the states came the need for pro- several 
tection of employees engaged in the hazardous occupation of operating after i 
trains. Air brakes were not in general use; the stopping of trains and action 
the control of their speed were done by the locomotive and by use of Tt 
hand-brakes. On freight trains this required the operation of hand- J yas to 
brakes from the tops of trains often moving at considerable speed over genera 
winding track and heavy grades, and in all kinds of weather. with 

At this time the coupling device in general use was the old style train-t 
link and pin coupler which made it necessary when coupling and un- brakec 
coupling cars for employees to go between the ends of the cars and oper- withot 
ate the coupler by lifting the pin or adjusting the link. This method matic 
of pea was responsible for many accidents resulting in loss of life handh 
or limb. he C 

The excessive number of deaths and injuries to trainmen in coupl- po 
ing and uncoupling cars and in falling from the tops of moving trains provi 
while operating hand-brakes attracted the attention of humanitarians 
throughout the country and resulted in vigorous agitation for the of 18 
equipment of freight cars with automatic couplers and of trains with on ca 
power brakes. the ls 

As early as 1871 Senator Sumner of Massachusetts initiated a whic 
general investigation of the matter by introducing a resolution pro- by tl 
viding ‘‘That the Committee on Commerce be instructed to consider the nate 
expediency of providing by law for the regulation of railroads in the with 
United States, so as to prevent the loss of human life and to promote 
the safety of passengers.”’ 

In his first message to Congress in 1889, President Harrison urged 
that legislation be enacted to protect railroad employees. He said in tor 
part, ‘‘It is a reproach to our civilization that any class of American state 
workmen should, in the pursuit of a necessary and useful vocation, be 50 
subjected to a peril of life and limb as great as that of a soldier in time ped 
of war.’’ He repeated his recommendation for legislation on the sub- crea 
ject in 1890 and 1891. to 7 

A number of bills on the subject were introduced from time to 
time, and the public became so aroused that during the Fifty-first and cars 
Fifty-second Congresses, 1890-92, a total of 17 bills designed to pro- tag 
mote safety in railway operation were introduced in the Congress. On ope 
June 27, 1892, Representative O’Neill, of Missouri, introduced H. R. of 


9350 as a substitute for all other bills of like character then pending. 
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After some modifications this bill was passed and became the act of 
March 2, 1893, the first Federal safety appliance law. But its enact- 
ment came only after long and exhaustive hearings before congressional 
committees. Generally speaking, it was opposed by railroad executives 
on the ground of heavy financial expenditures involved. Railroad labor 
organizations were heartily in favor of its passage. 


The First Safety Appliance Act 


The act of. March 2, 1893, gave the Commission discretion to deter- 
mine the date on which its provisions should be made applicable, and 
several extensions were granted. Not until August 1, 1900, or 7 years 
after its enactment, and 29 years after Senator Sumner first demanded 
action, did the act become fully effective. 

The express purpose of the legislation, as set forth in its preamble, 
was to promote the safety of travelers and employees on railroads. In 
general terms, the new law required (1) that all locomotives be equipped 
with power driving-wheel brakes and appliances for operating the 
train-brake system ; (2) that all trains have a sufficient number of power- 
braked cars so that the enginemen could control the speed of the trains 
without the use of hand-brakes; (3) that all cars be equipped with auto- 
matic couplers; and (4) that all cars be equipped with grab irons or 
handholds for greater security to men in coupling and uncoupling cars. 
The Commission was also given authority to fix the standard height for 
drawbars of freight cars. The law was amended in 1896 by adding a 
proviso exempting certain logging cars and logging trains. 

Experience demonstrated that the law of 1893, and its amendment 
of 1896, were defective in requiring the specified safety appliances only 
on cars actually engaged in moving interstate commerce. In enforcing 
the law the Commission was required to prove this fact. The protection 
which the first law was designed to afford was to a large extent nullified 
by the operation in intrastate traffic of equipment without the desig- 
nated safety appliances, over the same tracks and in the same trains 
with equipment used in interstate traffic. 


The Second Safety Appliance Act 


To overcome this difficulty, the act was amended March 2, 1903, (1) 
to make it applicable to all vehicles operating over highways of inter- 
state commerce within the scope of the safety appliance act; (2) to fix at 
50 percent the minimum number of cars in a train required to be equip- 
ped with power brakes; and (3) to give the Commission authority to in- 
crease this percentage from time to time. The percentage was increased 
to 75 by order of November 15, 1905, and to 85 by order of June 6, 1910. 

The law as amended in 1903 also provided that all power-braked 
cars which were associated together in a train with the minimum percen- 
tage of power-braked cars must also have their power brakes in use and 
operation. The law as drawn was designed to permit the use in a train 
of cars in service at that time which were not equipped with power 
brakes. Under the ‘‘associated car’’ provision of the law, if more than 
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the minimum percentage of cars in a train were power-braked and were 
associated together with other power-braked cars in the train, all power. 
braked cars therein were required to have their power brakes in use and 
operation, and it is this provision which now in practical operation re. 
quires 100 percent power-braked cars in each train. 


The Third Safety Appliance Act 


The act of April 14, 1910, required additional safety appliances, 
such as hand-brakes, running boards, grab irons and sill-steps, and 
authorized the Commission to designate the number, dimensions, loca- 
tion, and manner of application of these appliances. This was done by 
an order dated October 13, 1910, which was superseded by the order of 
March 13, 1911, containing what are commonly referred to as the safety 
appliance standards. 

This act also contains a provision outlining the circumstances under 
which cars with defective safety appliances may be moved for purpose 
of repair without the carrier incurring the statutory penalty. 

Thus after many years the safety appliance acts became a part of 
the law of the land. However, the battle waged by its sponsors had 
seemingly just begun. Effective administration of these laws was vigor- 
ously opposed by unsympathetic railroad managements and the law was 
required to run the gauntlet of the various federal district courts, cir- 
cuit courts of appeals, and finally the Supreme Court of the United 
States. 

No history of the safety appliance acts would be complete without 
reference to the Johnson and Taylor cases, which are regarded as land- 
marks. 

The Johnson Case (196 U. S. 1) 


In 1900, only 5 days after the act of 1893 became effective, a brake- 
man lost a hand while coupling a locomotive to a dining car. Both loco- 
motive and dining car were equipped with automatic couplers, but these 
couplers were of different types and would not couple with each other 
automatically. The circuit court of appeals decided that the locomotive 
was not a “‘car’’ within the meaning of the act, that the dining car was 
not engaged in interstate commerce, and that the law was fully satisfied 
since both locomotive and dining car were equipped with automatic 
couplers. The Supreme Court reversed the lower court, holding that a 
locomotive is a car within the meaning of the automatic coupler provi- 
sion of the act; that not only must cars be equipped with such couplers, 
but also they must be capable of coupling automatically with any other 
cars; that the dining car was being regularly used in interstate traffic, 
and that, although the car had been temporarily stopped and was being 
switched preparatory to being placed in a train for the return journey, 
it was engaged in interstate traffic. The Court said: 


The primary object of the act was to promote the public wel- 
fare by securing the safety of employees and travelers, and it was 
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in that aspect remedial, * * *. The risk in coupling and uncoupling 
was the evil sought to be remedied, and that risk was to be obviated 
by the use of couplers actually coupling automatically. 


The Taylor Case (210 U. S. 281) 


The next serious obstacle encountered was an attempt in 1908 to 
read into the law the doctrine of reasonable care. A brakeman was 
killed while attempting to couple cars whose drawbars were not of the 
prescribed height. Suit was brought for damages on the ground that 
the safety appliance law had not been complied with. The carrier 
defended the action claiming that the car had been properly equipped 
and that reasonable care had been used in keeping it in repair, and hence 
there was no violation of law. In rejecting this doctrine of reasonable 
care and holding that the requirements of the law were absolute, the 
Supreme Court said : 


We have nothing to do but to ascertain and declare the meaning 
of a few simple words in which the duty is described. It is enacted 
that no cars, either loaded or unloaded, shall be used in interstate 
traffic which do not comply with the standard. Explanation cannot 
clarify them and ought not to be employed to confuse them or lessen 
their significance. The obvious purpose of the Legislature was to 
supplant the qualified duty of the common law with an absolute 
duty deemed by it more just. 


Air Brakes 


Section 9 of Title 45 of the Code deals with the use of air brakes, 
and reads as follows: 


Whenever, as provided in this chapter, any train is operated 
with power or train brakes not less than 50 per centum of the cars 
in such train shall have their brakes used and operated by the 
engineer of the locomotive drawing such train; and all power-brakes 
ears in such train which are associated together with said 50 per 
centum shall have their brakes so used and operated; and, to more 
fully carry into effect the objects of said chapter, the Interstate 
Commerce Commission may, from time to time, after full hearing, 
increase the minimum percentage of cars in any train required to 
be operated with power or train brakes which must have their 
brakes used and operated as aforesaid; and failure to comply with 
any such requirement of the said Interstate Commerce Commission 
shall be subject to the like penalty as failure to comply with any 
requirement of this section. 


_ It is to be noted that this section requires at least 50% of the cars 
in any train to have their power brakes used and operated by the engi- 
heer of the locomotive drawing the train. This has since been increased 
by order of the Commission of June 6, 1910, to 85 per cent. In addition 
to the required minimum percentage of power brakes, the law requires 
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that ‘‘all power-braked cars in such train which are associated together 



































































with said fifty per centum (now 85%) shall have their brakes so used In 
and operated.”’ attentio 
In determining whether the air-brake provisions of the law apply to § duty of 
a particular movement, it must first be determined whether the move § and re¢ 
ment involved is that of a train. It is not always easy to draw a definite ployees 
line between a train movement and a switching operation. Th 
. Roosevé 
Inspections to Cong 
The sundry civil act (appropriations) of June 28, 1902, authorized & the des 
the Commission to employ ‘‘inspectors to execute and enforce the re. Th 
quirements of the safety-appliance act.’’ Comme 
As previously stated, fifty-seven safety appliance inspectors are & |gw: 
now employed in the Commission’s Bureau of Safety. Inasmuch as the 
successful accomplishment of the purposes of the law depends upon in- 
telligent enforcement, the Commission has insisted that inspectors be = 
practical men familiar with all phases of railroad work in the operation - 
of trains. This rule has been rigidly adhered to. Railroad operating = 
experience is one of the basic requirements for applicants for the posi- 
tion of inspector. For the purpose of administering the law the country th 
is divided into twenty-eight inspection districts. Two inspectors are as- de 
signed to each district. These men make regular inspections of railroad T 
equipment in railroad yards and terminals. Results of these inspections val on 
are tabulated by the Bureau of Safety and communicated for corrective The 7 
action to the carrier upon whose line the inspection was made. In cases minim 
where the provisions of the law are violated inspectors procure evidence fixing 
of such violations, and prosecutions are instituted in the Federal courts. ment 
Approximately one million freight cars, twenty-five thousand passenger- assess 
train cars, and eleven thousand locomotives are inspected annually. violat 
Safety appliance inspectors also make tests of the power brakes on q 
trains arriving at or departing from the various railroad terminals. Re- actua 
ports covering the results of such tests are handled in the same manner those 
as are the reports of safety appliance inspections. Each year air-brake ceive 
tests are made on approximately 2,500 trains which have been prepared ( 
for departure from terminals, and on approximately 1,500 trains ar- or pe 
riving at terminals. main 
While it is impossible accurately to evaluate the benefit resulting hour 
from this legislation it cannot be doubted that these laws as enforced by been 
the Bureau of Safety have spared thousands of railroad employees ac- hour 
cidental death or injury. When the original law was passed in 1893, greg: 
there were 179,636 trainmen employed. During that year there were hour 
casualties to 20,444 trainmen, of which 9,063 or 44.33 percent occurred The 
during the coupling of cars. In 1948 there were 282,179 trainmen em- ploy 


ployed. During that year there were casualties to 13,430, of which only 
722, or slightly over 5 percent, occurred during the coupling of cars. 
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The Hours of Service Law 


In its annual reports for 1904 and 1905, the Commission called the 
attention of Congress to the hazards involved because of long periods on 
duty of employees engaged in or connected with the movement of trains, 
and recommended legislation limiting the number of hours such em- 
ployees should be required or permitted to work. 

Through the efforts of Secretary Moseley, President Theodore 
Roosevelt became interested in the subject and, in his annual message 
to Congress in 1906, recommended that action be taken to bring about 
the desired ends. 

The report of the House Committee on Interstate and Foreign 
Commerce contains these significant paragraphs in support of such a 
law: 


The ever increasing number of railroad accidents, with attend- 
ant loss of life and property, calls for remedial legislation so far as 
such legislation is within our power to grant, and so far as the same 
is practicable. 

If the total casualties for the year 1905 be taken into account, 
they would be found greater than those resulting from the three 
days fight at Gettysburg. 


The law was passed by the Congress and given Presidential appro- 
val on March 4, 1907, and by its terms became effective one year later. 
The penalty for each violation was fixed at not more than $500. No 
minimum penalty was specified. On May 4, 1916, the law was amended, 
fixing the minimum penalty at $100 for each violation. This amend- 
ment was necessary because some courts not in sympathy with the law 
assessed merely nominal penalties, in one case only one cent for each 
violation. 

The law deals with two classes of railroad employees, (a) those 
actually engaged in or connected with the movement of trains, and (b) 
those who by the use of the telegraph or telephone, report, transmit, re- 
ceive or deliver orders pertaining to or affecting train movements. 

Common carriers by railroad are forbidden by the statute to require 
or permit employees connected with the movement of trains to be or re- 
main on duty for more than 16 consecutive hours, or for more than 16 
hours in the aggregate in any twenty-four-hour period. Those who have 
been on duty 16 consecutive hours must then have at least 10 consecutive 
hours off duty, while those who have been on duty 16 hours in the ag- 
gregate in a twenty-four-hour period must have at least 8 consecutive 
hours off duty before being required or permitted again to go on duty. 
There is no other provision in the law covering off-duty periods for em- 
Ployees of this class. 


With respect to operators, train dispatchers, or other employees 
who handle orders pertaining to or affecting train movements, the law 
makes two classifications, (a) those employed in offices continuously 
operated, and (b) those employed in offices operated during the daytime 
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only. Those employed in continuously operated offices are limited to 9 
hours on duty in the twenty-four-hour period, and those employed in 
daytime offices may work but 13 hours during the same period. 

In case of emergency employees handling train orders may be per. 
mitted to remain on duty 4 additional hours in a twenty-four-hour 
period on not exceeding three days in any week. 

The provisions of the law do not apply in case of casualty, unavoid- 
able accident or act of God, nor where the delay was the result of a cause 
not known to the carrier, its officers or agents in charge of the employees 
at the time the employees left a terminal, which delay could not have 
been foreseen. Neither does the law apply to the crews of wrecking or 
relief trains. 

The penalty for violations is assessed against the carrier and not 
against the employee performing excess service. 

Under an order of the Commission of June 28, 1911, all carriers 
subject to the Hours-of-Service Act are required to submit monthly re- 
ports, under oath, covering all instances in which employees subject to 
the act are on duty for a longer period than that provided in the law, 
and certain forms were prescribed by the Commission for this purpose. 

At first some carriers refused to comply with this order, contend- 
ing that it was unconstitutional in that it required them to furnish in- 
formation which might be incriminating. The courts, however, decided 
that the requirement was not unconstitutional and that the Government 
was entitled to the information. 

In 1912 the Bureau of Safety began tabulating these reports and 
has continued to do so to the present time. From the tabulations a 
statistical analysis is issued annually which shows by individual car- 
riers the number of instances in which the several classes of employees 
have performed excess service, along with the principal causes. 

During the first year of tabulating the reports, 1,222 carriers sub- 
mitted reports, of which 737 reported no instances and the other 485 
roads reported a total of 301,743 instances of excess service. The follow- 
ing year the total was 165,305 instances and the number declined con- 
sistently each year until World War I when the total again increased 
to 264,421 in the fiscal year ended June 30, 1918. 

This was immediately followed by annual decreases until the total 
of all instances of excess service was only 3,202 for the year ended June 
30, 1933. 

As a result of transportation conditions during World War II, the 
figures again increased to 146,004 for the year ended June 30, 1945. 
Since then the instances of excess service have again followed an annual 
decline until the total had been reduced to 19,143 for the year ended 
June 30, 1949. It will be noted that the low figures for 1933 occurred 
during the extreme business depression. : 

During the early years of administration many problems arose which 
required interpretation by the courts. Most of these controversial points 
have now been judicially decided and the uncertainty that prevailed at 
first exists no longer. The carriers now have a fairly accurate under- 
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standing of the provisions and requirements of the law and compliance 
therewith is the general policy. This condition may be credited largely 
to the work of our field inspectors who devote most of their time to 
periodic and regular inspection of carriers’ records. When flagrant 
violation of the law is found, information is furnished the Bureau upon 
which suit for prosecution may be instituted. During the 40 years the 
law has been in effect information covering more than 18,000 violations 
of the law has been filed with United States District Attorneys for prose- 
cution. 

Some of the problems of early administration which required in- 
terpretation by the courts were: The many reasons assigned by carriers 
as justifying excess service which did not appear to be within the cate- 
gory of ‘‘casualty or unavoidable accident or the act of God.’’ Among 
these may be enumerated ‘‘hot boxes,’’ ‘‘couplers pulled out,’’ ‘‘leaky 
flues,’ ‘‘low steam,’’ ‘‘poor coal,’’ ‘‘air pump failures,’’ ete. A com- 
mon practice followed was that of permitting a fireman or other member 
of a crew to remain on duty watching an engine after having been on 
duty 16 hours; another was the practice of granting short ‘‘off-duty’’ 
periods during an employee’s tour of duty for the purpose of extending 
his time beyond the maximum permitted by law a period equivalent to 
the short release. These and other points have been judicially decided 
and seldom create problems today. It may be well to state at this point 
that no court has established a minimum period of release which will 
apply to all cases and circumstances. Whether a release from duty is 
sufficient to break the continuity of service depends on the factors and 
circumstances surrounding each individual case. The term ‘‘any 24- 
hour period’’ appearing in the law has proven confusing to many. In 
the administration of the law this term is construed as meaning any 
cycle of 24 consecutive hours, and as the law covers only the service per- 
formed within ‘‘any 24-hour period,’’ no service falling outside or be- 
yond the 24-hour cycle may be included when calculating total time on 
duty under the law. 

The law applies uniformly to all similar conditions and circum- 
stances, that is, a certain practice which constitutes a violation of law 
at one point must also be a violation of the law at other points even 
though employees or management may regard it as desirable and advan- 
tageous at the latter point. 


The Accident Investigation Law 


Since 1888, one year after the Interstate Commerce Commission 
was created, railroads have been required to include information con- 
cerning accidents in their annual reports to the Commission. On March 
3, 1901, a law was enacted which required the carriers to make monthly 
reports, under oath, concerning accidents occurring on their lines, giving 
the nature and causes of the accidents in question and a brief outline 
of the cireumstances connected therewith. It was expected that these 
reports would reveal the causes of these disastrous accidents in sufficient 
detail so that proper measures to prevent recurrence could be deter- 
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mined upon and applied. However, the fundamental purpose of the 
accident reports law of 1901, which was to obtain accurate and compre. 
hensive information concerning the causes of accidents, could not be ae. 
complished by relying solely upon the reports rendered by the carriers, 
In many cases the information contained in the carrier’s report of a 
serious accident was too meager to be of much value, while in many 
other instances the carrier gave no information at all. In some instances, 
the carrier’s report of a serious accident, resulting in the death of many 
persons, was accompanied by a statement that the cause had not been 
determined. It was obvious that the more serious accidents should be 
impartially investigated in order that their causes might be fully deter. 
mined and necessary preventive measures be applied. In its annual 
report to the Congress for the year 1904, in referring to the carrier’s 
reports of causes of various accidents, the Commission said: 


**The fact that there exists so wide a diversity of opinion on 
this important subject, and a careful examination of the reports 
sent in by the railroad companies, covering the more serious acci- 
dents, suggests that if the public is to be supplied with full and ac- 
curate information concerning the causes of such accidents the facts 
ought to be made the subject of an impartial investigation on behalf 
of the Government.”’ 

* * * railroad officials often seem to think that it is their duty 
to withhold facts, on account of some real or supposed liability to 
make disclosures that will impair the railroad’s rights or interests 
in future judicial proceedings. Some companies seem to have 
adopted a settled policy to give the least possible information, at all 
times, on any and all subjects.’’ 


This recommendation was repeated in each of the Commission’s annual 
reports to the Congress from 1905 to 1909 and on May 6, 1910, the 
present Accident Reports Act, sometimes referred to as the Accident 
Investigation Act, was approved. 

The Accident Investigation Act of 1910 retains the requirement of 
the law of 1901 that the carriers make monthly reports of accidents 
occurring on their lines on forms prescribed by the Commission. In ad- 
dition the act authorizes the Commission to investigate all collisions, 
derailments, or other accidents resulting in serious injury to person or 
to the property of a railroad occurring on the line of any common car- 
rier engaged in interstate or foreign commerce by railroad. The Com- 
mission is authorized to subpoena witnesses, administer oaths, take testi- 
mony, and require the production of books, papers, orders, memoranda, 
exhibits, and other evidence in the investigation of accidents. The Com- 
mission may, when it deems it to the public interest, make reports of 
such investigations, stating the cause of accident, together with such 
recommendations as it deems proper. It may also make such reports 
public in such manner as it deems proper. : 

The law provides that neither the report of the Investigation nor 
any part thereof may be admitted as evidence or used for any purpose 
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in suit or action for damages growing out of any matter mentioned in 
the report or investigation. 

In order to be promptly advised of the occurrence of serious rail- 
road accidents, the Commission, by order dated June 21, 1911, required 
an immediate telegraphic report of any collision or derailment which re- 
sulted in the death or serious injury of one or more persons. On Decem- 
ber 8, 1928, the Commission amended its order of June 21, 1911, to in- 
clude any collision with a motor vehicle at a grade crossing resulting in 
the death or serious injury of any passenger, employee or other person 
riding on the train involved in any such collision. The Commission also 
defined a serious injury as one which, in the opinion of the reporting 
carrier, was sufficient to incapacitate the injured person from following 
his customary vocation or mode of life for a period of more than three 
days in the aggregate during the ten days immediately following the 
accident. On April 6, 1949, the Commission further amended its order 
of June 21, 1911, to require a telegraphic report of any collision or de- 
raiment of a track motor-car resulting in the death or serious injury 
of one or more persons. 

Since July 1, 1911, nearly 3,300 accidents have been investigated. 
These accidents resulted in the death of 7,675 persons and in the injury 
of 54,568 persons. At the present time, the Commission investigates 
about 100 of the more serious accidents each year. These investigations 
are made by the inspectors and engineers of the Bureau of Safety, in 
conjunction with the carriers and with State Commissions conducting 
similar investigations. A report, setting forth in detail the facts dis- 
closed by the investigation, the cause of the accident, and frequently a 
recommendation to prevent recurrence, is prepared covering each acci- 
dent investigated. After approval by the Commission, these reports 
are made public and may be obtained by request to the Bureau of 
Safety by interested parties. Much of the value of accident investiga- 
tion results from the publicity given the accident investigation reports. 
The specific conditions disclosed by an investigation which led directly 
to an accident frequently are capable of immediate correction. In addi- 
tion, the published reports, which are widely read by officers and em- 
ployees on other lines, direct attention to potentially dangerous condi- 
tions existing on their lines which may be corrected, and thereby avert 
similar accidents. Under this Act, the authority of the Commission to 
correct conditions disclosed does not go beyond the making of reports 
and recommendations. 

An analysis of accident investigation reports shows a decline in the 
number and frequency of serious accidents and also in the number of 
fatalities resulting therefrom. During one of the early years, 79 acci- 
dents were investigated which resulted in the death of 436 persons, the 
greatest number of fatalities in accidents investigated in any one year. 
One of these accidents, a rear-end collision, resulted in the death of 68 
persons and another, a head-end collision, resulted in the death of 101 
persons. In the first instance, the preceding train consisted of wooden 
passenger-train cars and in the second instance both trains, with the 
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exception of the two rear cars of one train, were of wooden construction, 
In each accident many of the fatalities occurred in the wooden cars be. 
cause they could not withstand the shock of the collision. The retirement 
of wooden cars in passenger train service, has greatly lessened the 
casualties in passenger train accidents. The statistics disclose that the 
first 200 accidents which were investigated resulted in the death of 700 
persons or an average of 3.5 fatalities per accident, while the last 200 
accidents which were investigated resulted in the death of 289 persons or 
an average of 1.45 fatalities per accident. In comparison, during the 
period 1946-1947 there was an increase of 68 percent in passenger miles 
— increase of 124 percent in freight ton-miles over the period 1912. 

The causes stated in 500 accident investigation reports, Nos. 2751 to 
3250, inclusive, were as follows: 





82 
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44 


Train orders: 
Failure to obey 
Failure to deliver to train crews 
Creating lap of authority by 
Error in copying 














Motor vehicles on grade-crossings 
Defective train equipment 
Obstruction on track, washouts, landslides 
Excessive speed ... 
Failure to provide adequate safeguards for train 
movement 
Failure to provide protection for preceding train 
Inferior train occupying main track on time of superior 
train 
Inadequate protection for track motor-cars 
Train or engine fouling track immediately ahead of 
approaching train 
Open switch 
Excessive speed entering, moving on, or leaving siding 
Switch opened immediately in front of approaching 
train . - 
Derailed equipment fouling main track immediately 
ahead of approaching train a 
Miscellaneous (Not more than 2 to same cause) 





























The investigation of accidents, which has focused the attention of rail- 
road officers and employees and the general public upon the conditions 
and practices which led to the various accidents, has been of inestimable 
value in developing ways and means of preventing accidents. 
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Signal Inspection Law 


This law, commonly referred to as the Signal Inspection Act, was 
approved on August 26, 1937, and is contained in Section 25 of the In- 
terstate Commerce Act. Under its terms the Commission is authorized, if 
found necessary in the public interest, to order any carrier to install the 
block signal system, interlocking, automatic train stop, train control or 
cab signal devices, or other similar appliances, methods and systems in- 
tended to promote the safety of railroad operation, upon the whole or 
any part of its railroad, and to prescribe specifications and requirements 
with which such installations must comply. 

The act also provides that block signal systems, interlocking, and 
automatic train stop, train control and cab signal devices which were in 
use on the date of enactment, and installations subsequently made, may 
not be discontinued or materially modified by the carriers without ap- 
proval by the Commission. For the purpose of establishing a systematic 
procedure for filing and acting upon applications for approval of pro- 
posed discontinuance or modifications under this provision, the Com- 
mission has issued instructions specifying certain data which should be 
included in such applications. When an application of this character 
is filed, a public notice may be issued by the Commission, setting forth 
the location and the nature of the proposed changes, for the purpose of 
giving interested parties an opportunity to so indicate in case they desire 
to be heard in reference thereto, under the Commission’s rules. In case 
there is opposition to approval of an application a public hearing may 
be held, and thereafter the matter is determined by the Commission or 
a division thereof. In uncontested cases action is by a Commissioner to 
whom appropriate authority has been delegated by the Commission. 
Since the law has been in effect an average of 900 such applications have 
been filed and acted upon annually. 

The Commission is also authorized under this law to prescribe rules, 
standards and instructions for the installation, inspection, maintenance 
and repair of the systems, devices and appliances specified therein, and 
pursuant to this provision the Commission has prepared and placed in 
effect a code of such rules, standards and instructions, which are appli- 
cable to and obligatory upon all carriers subject to the act. 

Another provision of this law authorizes the Commission to inspect 
and test any systems, devices, and appliances referred to in the act, 
used by any carrier subject thereto and to determine whether such 
systems, devices and appliances are in proper condition to operate and 
provide adequate safety. In addition to their duties of investigating 
applications for approval of signal changes and investigation of acci- 
dents, the Commission’s signal inspectors have made an average of ap- 
proximately 3,000 inspections annually of.these various systems, devices 
and appliances. These inspections have resulted in bringing to the at- 
tention of the railroad managements, for necessary corrective action, a 
large number of unsatisfactory and potentially dangerous maintenance 
conditions which have been found to exist. 

The law further requires the carriers to file with the Commission 
reports of failures of the systems, devices and applicances to indicate or 
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function as intended. The Commission has issued an order prescribing 
forms and instructions for these failure reports and these reports are 
filed monthly. At the end of each fiscal year these reports are tabulated 
and the results are published in the annual report of the Bureau of 
Safety, resulting in improvement in maintenance. 

Any carrier which violates any of the foregoing provisions of this 
law, or which fails to comply with any of the orders, rules, regulations, 
standards or instructions, made, prescribed, or approved thereunder is 
liable to a penalty of $100 for each such violation and $100 for each and 
every day such violation, refusal or neglect continues. In cases where 
the provisions of the law are violated inspectors procure evidence of such 
violations and prosecutions are instituted in the Federal Courts. 


Investigation of Safety Devices 


The Commission is authorized by this law to investigate, test ex- 
perimentally and report on the use and need of any appliance or system 
intended to promote safety in railroad operation. Any experimental 
tests must be at the expense of the proprietor of the device or system. 


Medals of Honor Act 


This law authorizes the President of the United States, under such 
regulations as he may prescribe, to bestow bronze medals of honor upon 
persons who, by extreme daring, endanger their own lives in saving, or 
endeavoring to save, lives from any railroad wreck, disaster, or grave 
accident. Applications for such medals, properly supported by affidavits 
of eyewitnesses, are transmitted to the Bureau of Safety, a field investiga- 
tion is made by inspectors of the Bureau and report made to the Bureau, 
after which a committee composed of the Secretary of the Commission, 
the Director and an assistant director of the Bureau, prepares a report 
and recommendation to the Commission for action by the Commission and 
recommendation to the President. 

Since the passage of this act 95 applications for medals of honor 
have been filed, in which 60 medals have been awarded, and 35 applica- 
tions denied. 

Over a period of years the general trend of railway accidents has 
been downward, due in large measure to the combined efforts of rail- 
road employees, railroad management, and government agencies, using 
the laws designed to increase safety in railway operation as a basis, plus 
a program of education in matters of safety. 

The wisdom of Congress in passing the Safety Appliance Acts and 
other laws to promote safe conditions on railroads has been amply vindi- 
cated by the record of the past half century. 
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Freight Forwarders and Federal Regulations * 


By HonoraBtE Davin J. CoppairE, Commissioner, 
United States Maritime Commission 


It would be difficult, indeed, to say anything about freight forward- 
ers that you have not said about yourselves in the public record covering 
the recent cases before the Maritime Commission involving your indus- 
try. You have undoubtedly heard the old saying that the best way to 
teach a child to swim is to throw him in deep water. Shortly after I took 
office with the Maritime Commission, the Chairman referred to me the 
job of preparing the findings and recommendations in the then pending 
dockets concerning the freight-forwarding industry. There I was, a 
complete neophyte, thrown into the monstrous pool over 6,000 pages deep 
into which I had to dive and then work my way to the surface. Whether 
you feel I have learned to swim or merely to do a fast dog paddle de- 
pends upon your individual reactions to our decisions. 

During the past two decades there has been a steady trend toward 
Federal regulation of all industry having an interstate or foreign-com- 
merce aspect. Today, almost all such industry is subject, in some form or 
another, to Government-imposed restrictions. The freight-forwarding 
industry, as represented by your association, is no exception. Its sole 
distinction is that this regulation has been delayed longer than in most 
industries similarly situated. Whether one agrees with the concept of 
Government regulation in the public interest or not, the fact remains, it 
is here. 

That the business of freight forwarding in the foreign commerce of 
the United States is subject to the jurisdiction of the Maritime Commis- 
sion has been decided by the United States Supreme Court. Since then, 
the Commission has issued its reports in two cases involving freight for- 
warders and has taken action concerning the regulation of the forwarding 
of foreign relief and rehabilitation cargoes financed by our Government. 
While the various dockets are dissimilar, I feel it important to tell you of 
the principles upon which the Commission has made its decisions.’ 

The public has an interest in every person’s carrying on his trade 
freely ; so has the individual. With respect to freight forwarders, among 
others, so has the Maritime Commission. There is justification for Fed- 
eral regulation of individual business conduct only if such restriction is 
reasonable—reasonable, that is, in reference to the interests of the parties 
concerned and reasonable in reference to the interests of the public, so 
framed and so guarded as to afford adequate protection to those in whose 
favor it is imposed, while at the same time not unnecessarily injurious to 
the regulated group. That, I think, is the fair result of the rules recently 
promulgated by the Maritime Commission in your interest. 

* Address delivered before 33rd Annual Dinner, New York Freight Forwarders & 
Brokers Association, Inc. Reprinted from Extension of Remarks of Hon. Eugene J. 
Keogh, Appendix to Congressional Record, January 12, 1950, pp. A. 190-1. 

1 For discussion of the principal cases referred to see: pp. 285-6 of the December, 
1949 issue of the ICC Practitioners’ Journal. 
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I consider the Maritime Commission essentially as a public agency 





for the preservation of free enterprise and reasonably free competition 
in the carrying on of the foreign commerce of the United States. We 
have stated formally and to the world that freight forwarders play an 
important part in that commerce. We have prescribed measures of 
conduct for the forwarding industry based upon a common idea of rea- 
sonableness or fairness. Many of the complaints put forth in the investi- 
gation of freight forwarders contain a large moral element, so that the 
application of our rules calls for common sense and cooperation, not 
bureaucratic dictatorship or Government control. 

If you have understood these comments, I must say you are possessed 
of astounding faculties of mental absorption and have been extremely 
attentive. I have read over the statements quite a few times since pre- 
paring them and must confess that they are somewhat involved. Boiled 
down, I merely have attempted to state my feeling that reasonable rules 
of conduct coupled with a voluntary code of ethics on the part of your 
association should result in the removal of most of the criticism that here- 
tofore may have been directed toward some of those engaged in the 
business of freight forwarding. The ordinary shipper may be likened to 
the average purchaser, who is probably less informed than we think he 
is; he is generally inattentive, sometimes indifferent, and quite often 
careless. The shipper depends upon you gentlemen for the technical 
advice and professional handling of his export products. He is entitled 
to fair treatment, reasonable charges for the services performed, and 
freedom from discrimination. 

Coming now to the brokerage case, I assume that you have heard 
about the recent decision in that proceeding. There again the freight 
forwarders offered page after page of testimony about themselves, and 
how indispensable they are. If nothing else, I must say you have not 
been bashful nor modest in the presentation of your facts. The Com- 
mission’s decision in that case, concerning steamship conference prohibi- 
tions against brokerage, again recognizes the principle of free enterprise 
by holding that a carrier should, within stated limits, be free to pay 
brokerage or not as his individual managerial discretion dictates. Out- 
right conference prohibitions against brokerage were condemned. Thus 
far no conference has amended its agreement or taken other necessary 
steps to accomplish the removal of the prohibition. As in any other case, 
my full support will be given to the enforcement of our decision. The 
Commission will, and must, on its own motion if necessary, enforce 
compliance with its official decisions. 

May I point out to you that the Commission’s authorities in con- 
nection with freight forwarding follow two patterns. On the one hand 
we have regulatory authority to protect the public against unfair and 
unreasonable actions by forwarders. Our second type of authority in- 
volves the protection and preservation of private freight forwarding fa- 
cilities. We must always be astute to maintain a proper balance between 
the two purposes to be served. 

The so-called Bland Freight Forwarding Act, section 217 of the 
Merchant Marine Act of 1936, as amended, is illustrative of the Com- 
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mission’s authority to regulate for the benefit of the forwarding industry. 
While on that subject, I might mention that a major problem facing the 
freight forwarding industry during the coming year will revolve around 
the Bland Act. Enacted during wartime and under highly volatile con- 
ditions, that act is broad in its terms and lacks clear definition of what 
the Commission’s policy and authority should be. In order to fulfill its 
duty under the act, the Commission must have a more concrete expression 
of what the orders from Congress are. Accordingly, the Commission is 
considering going to Congress on the future of the Bland Act. Some 
people have advocated complete repeal on the grounds that it is unen- 
forceable in its present terms and unnecessary. Others have proposed 
modification and clarification by the Congress. What the ultimate action 
of the Congress will be, I cannot tell. It will be incumbent upon the in- 
dividuals interested to make their views known to the Commission and 
the proper congressional committees. 

The Maritime Commission has jurisdiction only over those types of 
unfair trade practices that violate the shipping laws, and, as I have indi- 
cated, appropriate proceedings will be taken by the Commission to pre- 
vent the continuance of such practices. Other trade practices exist in 
the forwarding industry, as well as other industries, which are not in 
themselves violations of law yet are considered either to be unethical, un- 
economical, or otherwise objectionable. Here is a field in which voluntary 
associations such as yours can do much for your own benefit as well as the 
benefit of the commerce of the United States and the American merchant 
marine. 

Within the last 18 months or so, I have noticed there has developed 
a measure of cooperation between the Maritime Commission and the 
freight forwarding industry. Your association has been a leader in de- 
veloping these closer ties. I am sure the Chairman, other Commissioners, 
and the staff of the Commission stand ready to continue this cooperation 
and to work with you in building a voluntary code for the forwarding 
industry over and above the matters of pure regulatory authority of the 
Commission. Cooperation along these and other lines should develop 
during the coming year a practice which will assure the maintenance and 
growth of a privately owned American freight forwarding industry 
capable of handling what I hope will be an ever increasing volume of 
exports from this country to the other nations of the world. 

















I. C. C. Practice Relating to Operation of Motor 
Carriers by Railroads * 


By H. G. Crarts 


Congress, by the enactment of legislation, has fixed three methods 
whereby railroads can obtain motor carrier operating authority. This 
law is currently set forth in the Interstate Commerce Act. Sections of 
this Act delegating authority to the Interstate Commerce to issue cer- 


tificates or permits (operating authority) under these three methods are 
as follows: 


(1) Section 206 (a). This section provides in substance for grant- 
ing by the ICC of a certificate to those who had a bona fide operation 
as a common carrier by motor vehicle on June 1, 1935, and has so 
operated since that time, provided application was filed within 120 
days thereafter. Certificates issued under this Section are frequently 
referred to as ‘‘grandfather’’ rights. 


(2) Section 207 (a). By showing that the applicant is fit, willing 
and able to perform the service requested and that the proposed 
service is or will be required by the present or future public con- 
venience and necessity, the ICC is permitted to issue a certificate. 
Certificates issued under this Section are sometimes referred to as 
**Certificates of convenience and necessity.”’ 































(3) 1 Section 5 (2) b. By transfer a railroad may acquire motor 
carrier operating authority provided the ICC finds that the trans- 
action proposed will be consistent with the public interest and will 
enable such carrier to use service by motor vehicle to public advan- 
tage in its operations and will not unduly restrain competition. 

It should be borne in mind that in delegating this authority to 
the ICC, Congress charges it with the responsibility of administer- 


ing same with a view to carrying out the National Transportation 
policy. 


Let us now consider how the ICC in permitting the acquisition by 
railroads of certificates for motor operation under the methods outlined, 





* Prepared by Harry G. Crafts, Dallas, Texas, member of the Practitioners’ 
Association, for The American Society of Traffic & Transportation. Some revision 
has been made in the original paper to cover late developments. , 


1 This was originally Section 213 of 2 The Motor Carrier Act of 1935, but was 


repealed by 3 Transportation Act of 1940 and the substance was carried to Section 5 
of Part 1. 


Section 212 (b) provides “Except as provided in Section 5, any certificate or 


permit may be transferred, pursuant to such rules and regulations as the Commission 
may prescribe.” 


249 Statutes at Large, Part 1, pp. 543-567. 
8 47 Statutes at Large. Part 1, pp. 1425-1427; 52 Statutes at Large, pp. 953-973. 
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has construed and administered the law; also what standards it has fixed. 
We will consider this subject under the respective headings. 


Section 206 (a) “Grandfather” Rights 


When Congress first passed legislation regulating transportation by 
motor carriers, known as the Motor Carrier Act of 1935, there was con- 
siderable commerce moving by motor vehicle over the highways. An in- 
teresting report on the extent of this class of service is containd in a 
lengthy study made by the Interstate Commerce Commission on its own 
motion in Coordination of Motor Transportation 182 ICC 263, decided 
March 1932. Some railroads had already begun to perform transporta- 
tion by motor vehicles over the highway prior to regulation. Some pro- 
vision had to be made in the law so as to allow these and others so engaged 
to continue in operation until such time as the Commission could deter- 
mine their status and issue them certificates. 

By Section 206 (a) Congress responded to the felt need for regulat- 
ing interstate motor transportation through familiar administrative de- 
vices, while at the same time it satisfied the dictates of fairness by afford- 
ing sanction for enterprises theretofore established. (U. 8. v. Maher, 
307, U. S. 148). 

Some questions arose as to those Congress intended to cover by the 
term ‘‘bona fide operation.’’ This question was decided by the Supreme 
Court which ruled that ‘‘bona fide operation’’ suggests absence of evasion, 
excludes the idea that mere ability to serve as a common carrier is enough, 
including actual rather than potential or simulated service, and implies 
recognition of the power of the state to withhold or condition the use of 
highways in the business of transportation for hire. (McDonald v. 
Thompson, 305 U. S. 263). 

In an early case involving this question, the ICC had this to say: 
“Whether applicant was in bona fide operation on June 1, 1935, is a 
question of fact to be determined by the Commission. In such determina- 
tion, it is not restricted to exparte statements or allegations in the ap- 
plication, and may in its discretion, set any application for public hear- 
ing.”’ (Benjamin Franklin Line Inc. 1 MCC 97, decided October 1936). 

The question then arose as to what Congress intended to require by 
the stipulation that the carrier has ‘‘so operated since that time.’’ The 
ICC ruled that ‘‘since that time’’ means from a past time mentioned or 
referred to, up to the present; past time mentioned in Section 206 (a) 
is June 1, 1935. The matter to be determined by the Commission was 
whether the operation was bona fide on that date and whether it has been 
80 conducted from that time up to the present. (Present here refers to 
the time the matter came before the ICC). (Atlantic Motor Express 
Inc. 12 MCC 576, decided April 1939). 

Some railroads performed a coordinate rail-motor vehicle service by 
contract with independent motor vehicle operators on June 1, 1935. The 
ICC ruled that the railroads were not entitled to certificates under the 
grandfather clause. The ruling was taken to the Supreme Court in 
Charles M. Thomson as trustee of the property of the Chicago & North- 
western v. U. 8. 321 US 19. In a decision made January 1944, the 
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Supreme Court had this to say, ‘‘ Where a person holds himself out to the 
general public to engage in a single transportation service, consisting 
entirely or partly of motor vehicle operation, he is a common carrier by 
motor vehicle within the contemplation of the statute, and Congress in. 
tended that he alone should receive grandfather rights on the basis of that 
single service under section 206 (a) of the Act.’’ 


Public Convenience and Necessity 


For a railroad to obtain a certificate under Section 207 (a) is more 
difficult than outlined under the ‘‘grandfather’’ clause. If it is seeking 
to serve by motor vehicle a point or points without transportation service, 
can show that it is fit, willing and able, and that a present or future 
public convenience or necessity exists, the matter is somewhat simplified. 
A situation of this kind is not, however, frequently found. There is 
generally some means of transportation, either by rail or truck, into the 
territory sought in the application. The ICC is, in a case of this kind, 
vested with the dual responsibility of not only passing on the matter of 
convenience and necessity, but recognizing and preserving the inherent 
advantages of any transportation already there or preventing any unfair 
or destructive competitive practices. (National Transportation Policy). 

The requirement that an applicant must show that he is fit, willing, 
and able to perform the service required, is also contained in other see- 
tions of the Act. (See footnote). Apparently, Congress had in mind 
when adding this provision, that the ICC should not be burdened with 
applications where applicants could not perform the service sought. The 
Commission said in an early case, that it was essential that applicants 
prove their financial ability to conduct the operation proposed. (Ritz 
Arrow Lines Inc. Application—1 MCC 339, decided December 1936.) 
Due to their public service and financial responsibility, the railroads have 
had little difficulty in making a showing under this requirement. 

Public convenience and necessity has been defined as a strong or 
urgent public need. A public need can hardly be predicated on the de- 
mand of shippers who may desire to introduce the element of competition 
to improve their positions. (Utah Term. Ry. Co. Application 72 ICC 89). 

‘‘The words ‘convenience’ and ‘necessity’ are used conjunctively, 
and we have found that they are not synonymous, but must be given a 
separate and distinct meaning,’’ the Commission said in an early case 
involving an application for abandonment of rail service. (Atlanta & 
St. A. Bay Ry. Co—Application—71 ICC 784, decided June 1922). _ 

Shortly after the passage of the Motor Carrier Act of 1935, applica- 
tions were filed with the ICC by individuals seeking authority under See- 
tion 207 (a) to serve destinations already served by a transportation 
agency. The ICC in an early case (Pan-American Lines Operation—1 
MCC 190) held ‘‘Perhaps the best interpretation of the purpose under- 
lying the ‘public convenience and necessity’ provision was the U. S. 
Supreme Court’s decision in Texas and New Orleans Ry. v. Northside 
Belt Ry. Co. (276 U. S. 475) in which the Court said ‘The purpose of 


Note: See also Part III, Section 309 (c) and Part IV, Section 410 (c). The 
latter states, “Ready, able and willing.” 
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Paragraph 18 to 22 (Interstate Commerce Act, Part 1) is to prevent in- 
terstate carriers from weakening themselves by constructing or operat- 
ing superfluous lines and to protect them from being weakened by another 
carrier’s operating in interstate commerce a competing line not required 
in the public interest.’ ’’ The Commission later stated that the burden of 
proof was on the applicant to show that the transportation agencies now 
serving the territory the applicant seeks to serve, are not rendering a 
type or character of service which satisfies the public need and con- 
venience, and the proposed service would tend to correct or substantially 
to improve the condition. (John Joseph Norton-Common Carrier Ap- 
plication—1 MCC 114) . 

In October 1937, the Kansas City Southern Transport Company, a 

wholly owned subsidiary of the Kansas City Southern Railway, filed 
with the ICC an application for a certificate which would permit them 
to serve points which are stations on the KCS Railway and Arkansas 
Western Railway by motor vehicle (KCS Transport Co. Common Carrier 
Application—10 MCC 221). There was much opposition to the proposed 
operation from motor carriers already serving these same stations. There 
were also many shippers who supported the application. The Com- 
mission in its decision rendered November 1938, said the public ought 
not to be deprived of the benefit of improved service merely because it 
may divert some traffic from other carriers. It found that no motor 
carrier was in position to render the complete service proposed. A cer- 
tificate of public convenience and necessity was granted the applicant 
to operate as a common carrier by motor vehicle. The Commission had 
previously reached the conclusion in Coordination of Motor Transporta- 
tion, supra that transportation by motor vehicle over the highways is, 
within certain distances and in certain respects, a superior service and 
had stated that the rail lines should be encouraged in the use of this 
instrumentality of commerce wherever such use would promote more 
efficient operation or improve the public service. It has already per- 
mitted railroad owned and controlled subsidiaries to, by purchase under 
Section 5, (2) b, acquire certificates for motor vehicle operations. (PRR 
Truck Line Inc. Control Baker 1 MCC 101 and 5 MCC 9 PRR Truck 
line Inc.—Purchase—Cain 5 MCC 73). The latter cases will be dealt 
with more fully hereinafter. 
_ The Kansas City Southern Transport case referred to was of major 
importance because the Commission there set a precedent by concluding 
that the service of a coordinated rail and motor vehicle arrangement 
(performed by one unified agency) was in such a distinct category as to 
justify public convenience and necessity even if it did divert some traffic 
from truck lines already serving the same points. In order to make sure 
that the service rendered by motor vehicle was in conjunction with rail 
service, the ICC placed some restrictions in the certificate. These will be 
dealt with later. 

Since the Kansas City Southern Transport case, the ICC has granted 
additional rail lines, or rail owned or controlled subsidiaries, certificates 
Senttting transportation via motor vehicle provided it can be shown 
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(a) Applicant is fit, willing and able. 

(b) Proposed operation will improve the transportation service to 
the public. 

(ce) That there is a public need for such improved service. 


Following are enumerated some additional cases wherein certificates 
were granted : 


(ICRR Common Carrier Application, 12 MCC 487, GM & NRR Common 
Carrier Application, 18 MCC 721, MPRR Extension of Operation, 19 
MCC 605, Pacific Motor Truck Co. Common Carrier Application, 34 MCC 
249, UP RR Common Carrier Application 2, MCC 573, and, as of late, not 
printed, Seaboard Airline Railroad Common Carrier Application MC- 
86687, Central of Georgia Motor Transport Co. Common Carrier Applica- 


tion MC-105632, New York Central Railroad Co. Common Carrier Ap- 
plication MC-67916.) 


In the late New York Central Railroad Common Carrier Application, 
referred to above, the ICC said that while it was true independent motor 
carriers were pioneers in the trucking field, that fact did not necessarily 
entitle them to ‘‘ proprietary rights of special preferences’’ and observed 
that the objecting motor carriers had presented no concrete plan for 
through routes and joint rates. It also said that the use of a large num- 
ber of independent motor carriers, each with its individual interest in 
its own traffic, would militate against the satisfactory performance of a 
single integrated and schedule service supplementary to the applicants 
rail service. A case involving the granting by the ICC to a railroad 
owned subsidiary of a certificate under Section 207 (a) did not reach the 
U. S. Supreme Court until 1945 (ICC v. Parker, 326—U. 8S. 60, decided 
June 1945). Here the Supreme Court upheld the ICC and stated that in 
determining whether motor carrier service by railroad is required by 
public convenience and necessity, the Commission must weigh the ad- 
vantages of improved railroad service against any serious impairment of 
over-the-road motor carrier service. Furthermore, that it was the duty 
of the Commission in pursuance of the National Transportation Policy to 
guard against transportation monopolies and to preserve the inherent 
advantages of all modes of transportation. Justice Douglas in a dissent- 
ing opinion called attention to the lack of a showing that existing trans- 
portation was inadequate to serve the needs of the public efficiently. 


Transfer of Certificate 


When consideration was being given to regulation of motor vehicles 
(Senate No. 3606, 75th Congress 3rd Session) and hearings were being 
held by the Committee on Interstate Commerce, there was a feeling on 
the part of many that railroads ought not be permitted to acquire motor 
carriers at all. It was pointed out, in opposition to that view, that there 
were many cases where railroads could use motor vehicle to great ad- 
vantage in their operations, in substitution for rail service, as many of 
them were then doing. For that reason, there was a safeguard placed 
in Section 213 of the Motor Carrier Act of 1935, wherein it was provided 
that a railroad could acquire a motor carrier if it could make special 
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proof that the transaction was not only consistent with the public interest, 
but would promote the public interest in a special way, namely, by en- 
abling such carrier (other than a motor carrier) to use service by motor 
yehicle to public advantage in its operations. A further finding was re- 
quired that the acquisition would not unduly restrain competition. 

An early case coming before the Commission where a railroad owned 
subsidiary sought purchase of motor vehicle operating rights was Penn- 
sylvania Truck Lines Inc.—Control-Baker, 1 MCC 101. The Commission 
declined to grant the application as filed, but did suggest what changes 
might be made to secure approval. Later (5 MCC 9 decided March 
1937) the application was approved subject to certain restrictions which 
will be dealt with later in this article. 

In this case the ICC in denying part of the application said that the 
Commission was not convinced that the way to maintain for the future 
healthful competition between rail and truck service was to give the rail- 
roads free opportunity to go into the kind of truck service which is strict- 
ly competitive with, rather than auxiliary to, their rail operations. It 
pointed out that improvement in the particular service now furnished 
might flow from control by the railroad but that the question involved 
was broader than that and concerns the future of truck service generally. 
It further observed that the financial and soliciting resources of the 
railroad could easily be so used in this field that the development of in- 
dependent service would be greatly hampered and restricted, and with 
ultimate disadvantage to the public. 

Congress by the enactment of Section 5 (2) b, placed upon the ICC 
the responsibility of determining whether the transfer of a certificate 
to a railroad would be consistent with the public interest. The U. S. 
Supreme Court in the case of Texas v. U. S. 292 US 522, decided June 
1934, said that the term ‘‘public interest’’ as used in the statute is not a 
mere general reference to public welfare, but, as shown by the context 
and purpose of the Act, has direct relation to adequacy of transportation 
service, to its essential condition of economy and efficiency and to ap- 
propriate provision and best use of transportation facilities. 


Competition 


In considering applications filed by railroads or railroad owned 
subsidiaries for certificates under Section 207 (a) (Public Convenience 
and Necessity) there is no responsibility on the Commission to preserve 
competition. It is, however, under the National Transportation policy, 
directed to administer the law so as to provide for fair and impartial 
regulation of all modes of transportation, so administered as to preserve 
the inherent advantages of each. In the cases outlined, the Commission 
has recognized the advantages of a coordinated rail-motor vehicle opera- 
tion and concluded this is a superior transportation service as compared 
to that which could be rendered by a number of independent motor car- 
riers, 

_ Applications filed under Section 5 (2) b (transfer) must be con- 
sidered in the light of the effect on competition. The Commission is re- 
quired to find that the proposed arrangement will not unduly restrain 
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competition. The degree to which competition might be restrained is a 
matter of discretion for the Commission to determine. The ICC, in order 
to keep the railroads from obtaining a monopoly in the motor vehicle 
transportation field to the disadvantage of other transportation agencies 
and the public, has placed restrictions in certificates granted railroads 
or railroad owned subsidiaries. It has not, except in special circum. 
stances which are later outlined, permitted a railroad directly, or in- 
directly through an affiliate, to engage in motor carrier operations other 
than those auxiliary to, and supplemental of, its own train service. (See 
Rock Island Motor Transport-Purchase-White Line Motor Frt. Ine. 
40-MCC 457.) 


Restrictions 


The first restrictions on a certificate granted a rail subsidiary issued 


under Section 207 (a) in the Kansas City Southern Transport Case (10 
MCC 221) provides 


(1) Service shall be limited to service which is auxiliary to, or sup- 
plemental of, rail service of the railroads (KCS or A&W Ry. 
in this instance). 

(2) Shall not service or interchange traffic at, any point not a sta- 
tion on a rail line of the named railroads (KCS or A&W By. 
in this instance). 

(3) Shipments transported shall be limited to those which it re- 
ceives from or delivers to either one of the railroads (KCS or 
A&W Ry. in this instance) under a through bill of lading 
covering in addition to movement by applicant (KCS Trans- 
port in this instance) a prior or subsequent movement by rail. 

(4) All contractual arrangements between motor vehicle company 
(KCS Transport in this instance) and railroads (KCS or A&W 
Ry.) shall be reported to the ICC and shall be subject to revi- 
sion if and as the Commission shall find it to be necessary in 
order that such arrangement shall be fair and equitable to the 
parties. 

(5) Such further specific conditions as the ICC in the future may 
find it necessary to impose in order to restrict applicant’s 
(KCS Transport) operation to service which is auxiliary to or 
supplemental of, rail service. 


Apparently there was some doubt in the Commission’s mind as to 
whether these restrictions would permit the providing of an adequate 
coordinated rail and motor service or that public convenience and neces- 
sity required the institution of service wholly by motor vehicle to or 
from the smaller points which were without service. It stated that, 
should this condition be found, petition ought to be filed for reopening 
of the proceedings for further hearing and reconsideration. 

Later request was made to reopen the case because condition 3, it 
was pointed out, prevented the full accomplishment of the purpose 
which substituted motor vehicle service was intended to serve. The 
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terms of that condition made it necessary to maintain way-freight train 
service for the handling of traffic between various stations. Upon re- 
consideration, the ICC permitted the modification of conditions, 2 and 
3 (28 MCC 5, decided January 1941). In lieu of condition 2, there was 
substituted the restriction that KCS Transport should not serve any 
point not a station on the railroads (KCS or AW Rys.). It was found 
that public convenience and necessity required the substitution of motor 
vehicles for way-freight train service regardless of whether there was a 
prior or subsequent movement by rail. A substitute restriction was 
permitted in place of condition 3. It was provided that no shipment 
shall be transported by motor vehicle between certain specifically named 
stations, or through or to, or from more than one of said points. The 
points specifically named were points where the railroad operated 
regular cars of merchandise. (Sometimes referred to as ‘‘merchandise’”’ 
or ‘‘package cars’’). This was the first case where key points restric- 
tions were prescribed. The pattern set in this case has, however, been 
followed in later cases. (See as of late, not printed, Seaboard Air Line 
Common Carrier Application MC 86687; Central of Georgia Motor 
Trans. Co. Common Carrier Application MC 105632; New York Central 
Railroad Co., Common Carrier Application MC 67916, sub 3.) 

As an example of the application of a key point restriction, the fol- 


lowing is illustrative : 
* * * * * 


A B C DE 


Points A, B, C, D and E are points served by railroad X and over 
which rail owned affiliate motor carriers Y seeks also to serve. 

Points B and D are major terminals and railroad X operates regu- 
lar merchandise cars between these points. A, C and E are local points. 

Certificate granted would contain as a condition that motor carrier 
Y shall not transport freight between any of the following points, or 
through or to, or from more than one of said points: 


B&D 


Such restriction would prevent handling by motor vehicle from B to 
D, or D to B, yet would allow handling from A to B, B to A, C to D, D 
toC, D to E or Eto D. It would also allow handling by motor carrier 
Y traffic from C to E (through D), E to C, (through D), A to C 
(through B) or C to A (through B). 

The purpose of the key point restriction was to prevent the han- 
dling between major points (key points) via railroad owned subsidiary 
motor vehicles already operating between the same points. It would also 
permit improvement in service to smaller stations. 

The Supreme Court said in ICC v. Parker (326 US 71), ‘‘It is, of 
course, obvious that opportunity exists for limited encroachment upon 
the over-the-road business of existing motor carriers. A shipper from 
one-way station to another station on the same railroad, within the per- 
mitted key point limitation, may use the railroad motor service instead 
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of the motor carrier.’’ It further observed that the key point require. 
ment was one factor of differentiating between a certificate of conveni. 
ence and necessity issued a rail affiliate to perform motor vehicle service 
and the normal over-the-road motor certificate of convenience and neces. 
sity. Other differentiations, it pointed out, are found in the limitation 
of service to rail station points and the condition that the Commission 
reserved the right to impose such other requirements as might be found 
necessary to restrict the rail subsidiary to coordinated rail service in- 
stead of permitting general competition with motor carriers in over-the- 
road service. 


Practice of Fixing Conditions 


As noted, the ‘‘grandfather’’ section of the Act, when its provisions 
are complied with, perpetuates the operation in effect on the grandfather 
date. Restrictions, if any, are fixed by the nature of the operation on 
the grandfather date. 

Certificates granted railroads or railroad subsidiaries under See- 
tion 207 (a) (convenience and necessity) have contained conditions 
similar to those outlined in the Kansas City Southern Case, supra. (See 
Central of Georgia Motor Transport Common Carriar Application, Sea- 
board Air Line Common Carrier Application, New York Central Rail- 
road Co. Common Carrier Application, supra.) In granting certificates 
under Section 5, (2) b, (transfer) the commision has not been as con- 
sistent. From the date of the decision in Pennsylvania Truck Lines Inc. 
Control Baker, supra, to shortly before the enactment of the Transporta- 
tion Act 1940, the Commission followed the principles set in that case 
in restricting certificates so that: 


(a) Motor service may not be accorded to, or traffic interchanged 
at, any point which is not also a station on the applicant (own- 
ing) railroad. 

(b) Except in those cases dealt with hereinafter, approval was also 
conditioned that operations should be subject to such further 
limitations or restrictions as the ICC may find it necessary to 
impose in order to insure that service under the acquiring 
rights should be limited to that which is auxiliary to, or sup- 
plemental of, train service. 


There are three classes of cases which motor vehicle service was not 
restricted to rail points: 


(1) Those in which the restriction would be meaningless because all 
points on the acquired road were stations on the acquired rail- 
road. 

(2) Those in which some of the points on the acquired routes, 
though located off rail, were adjacent to the railroad and had 
no other adequate service. (Southern Pacific Transport Co.— 
Purchase-Reynolds 45 MCC 617.) 
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(3) Those in which the acquired motor carrier was in the nature 
of a branch or feeder of the railroad reaching into territory 
not previously occupied or ‘‘ permissive’’ territory as it is called 
in one case (* Santa Fe Truck Stages, Inc.—Control—Cen- 
tral Arizona (1 MCC 225). 


Beginning with decision in Frisco Transportation Co. Purchase 
Reddish—35, MCC 132 decided February 1940, and continuing until 
just prior to Rock Island M Transit Purchase, White Line (40 MCC 457, 
decided March 1946) the practice of specifically reserving the right later 
to impose such restrictions as the ICC might find necessary to insure 
that future operation shall be limited to the rendition of service auxili- 
ary to, or supplemental of train service was not followed (see footnote). 
However, the Commission pointed out in its 60th Annual Report (No- 
vember, 1946) that it was not its policy to approve unrestricted future 
operations by the acquiring railroads or their affiliates, but because of a 
lack of specific restrictions, or misconstruing of restrictions attached to 
their acquired authorities, some rails were rendering directly or through 
their affiliates substantially all-motor service, at motor rates, in direct 
competition with their own rail service and with independent motor 
carriers. (Rock Island M Tramsit-Purchase-White Line, supra, also 
Texas And Pacific Transport Co—Common Carrier Application—41 
MCC 721). 

The practices disclosed, said the Commission in its report, suggested 
the desirability of (1) imposing definite conditions as to the type of 
future operations which may be conducted in all subsequent proceedings 
wherein any railroad acquisition of any independent motor carrier 
should be approved; (2) imposing definite conditions governing the type 
of operations which may be conducted by railroads under motor car- 
rier rights already acquired in those instances where the right so to re- 
strict has been reserved; and (3) of exploring the possibility of impos- 
ing, possibly under section 5 (9) or 208 (a) of the Act, appropriate re- 
strictions on operations performed under operating authorities, which 
are not now subject to a specific reservation of a right to so restrict. 

In Rock Island M Transit-Purchase-White Line, supra, and Texas 
and Pacific Motor Transport, MC 50544, not printed, decided January, 
1948, certificates obtained by acquisition and not carrying as a condition 
the right of the Commission to impose future restrictions, as aforesaid, 
have been reviewed on the Commission’s own motion and certain restric- 
tions placed therein to confine the rail subsidiary’s operation to a co- 
ordinated rail service. The effective dates of the orders limiting these 
rail motor subsidiary rights have been postponed from time to time. 


In Pacific Motor Truck Co. Purchase Keith 15 MCC 427 the Commission 
extended the doctrine of the Central Arizona Case, supra, to the extent of permitting 
acquisition of a right to serve a point already served by another rail carrier and not 
strictly in unoccupied territory, where the point involved was relatively unimportant 
and the invasion of anothers territory was inconsequential. 

Note: During the period aforesaid, there were approximately twenty railroad 
acquisition cases. 
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Further postponement in the order against the Texas and Pacific Motor 
was denied and the restrictions imposed were ordered effective August, 
1949. Similar denial was refused the Rock Island Motor Transport and 
imposed restrictions were ordered effective September, 1949. 

. Orders issued against the T & P Motor Transport involve certif. 
cates obtained by purchase; also granted on a showing of convenience 
and necessity while those against the Rock Island Motor Transport in. 
volve certificates obtained by purchase only. 


E: 
Both of the rail transport subsidiaries have recently obtained from has mé 
Federal District Courts permanent injunctions against the ICC orders gel, an 
(T&P Motor in Texas District-Dallas Division No. 3696—T&PM. Trans. Most 0 
v. U. 8. and ICC; Rock Island Motor Transport in Illinois District- misrov 
Eastern Division No. 49-C-1005-Rock Island M. Trams. v. U. 8. and 160 pe 
ICC *). Both cases involve the question whether the Commission has the m 
power to materially change or modify—in effect to partially revoke— analy: 
certificates and operating rights lawfully acquired in appropriate pro- Inters 
ceedings. Both Federal Courts came to the conclusion that the only basis part « 
for a change or revocation in whole or in part of the rights must be court 
found in section 212 (a) of the Act and that no such basis was here i 
present or shown. These courts further concluded that these certificates 
or operating authorities are rights with very definite value which would I 
be destroyed or materially impaired by the Commission’s action. The 
rights in question were property of value and as such were entitled to 
constitutional protection, it was reasoned. The Commission’s orders, it 
was concluded, would constitute a taking of private property without | 
due process in violation of the fifth amendment to the Constitution. | 
It is interesting to note that Texas District court questioned the 
meaning of the words ‘‘auxiliary and supplemental to’’ which were used 
by the Commission. It stated that the reasoning of the Supreme Court 
in the Parker Case (326 US 60) showed that ‘‘the very action’’ of the 
Commission was for the purpose of being ‘‘supplemental and auxiliary 
of the railroad carrier.’’ It said the railroad owned the stock in Motor 
Transport and engineered securing of the complete mileage covered by 
it, nearly all of which was auxiliary to, or supplemental of, the railroad 
transportation. 
Indications are that the ICC will appeal to the Supreme Court the lati 
actions of the District Courts referred to, and there the issues involved has 
will receive final adjudication. hay 


5See Journal for January, 1950, pp. 363-372. 
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ROUTING AND MISROUTING OF FREIGHT * 


REvIEWED By JoHN R. MAHONEY, 
Lord, Day & Lord, New York City 


Examiner Glenn L. Shinn, of the Interstate Commerce Commission, 
has made an important contribution to American shippers, traffic coun- 
sel, and railroad traffic or commerce departments in his latest book. 
Most of the previous texts dealing with railroad traffic have either struck 
misrouting problems a glancing blow or over looked them entirely. In 
160 pages of readable, carefully prepared text, the author has limned all 
the major problems faced by railroads, shippers, and their counsel in 
analyzing or trying the cases which arise under Section 15 (8) of the 
Interstate Commerce Commission Act. That Section, which was made 
part of the Act in 1910, has since that time been the subject of much 
court and Commission attention. Essentially the Section provides that 


‘‘where * * * two or more through routes and through rates shall 
have been established to which * * * through routes and through 
rates such (railroad) carrier is a party * * * the persons * * * mak- 
ing such shipment subject to such reasonable exceptions and regu- 
lations as the Interstate Commerce Commission shall from time to 
time prescribe shall have the right to designate in writing by which 
of such through routes such property shall be transported to desti- 
nation, and it shall thereupon be the duty of the initial carrier to 
route said property and issue a through bill of lading therefor as 
so directed, and to transport said property over its own line or lines 
and deliver the same to a connecting line or lines according to such 
through route, and it shall be the duty of each of said connecting 
carriers to receive said property and transport it over the said line 
or lines and deliver the same to the next succeeding carrier or con- 
signee according to the routing instructions in said bill of lading.’’ 


Although the Commission was empowered to make reasonable regu- 
lations under Section 15 (8), it has not used that power. Instead, it 
has proceeded on a case by case basis. Most of the routing cases which 
have been decided by the Commission have in common either factual 
or geographical complications. Therefore, both shipper and railroad 
disputants will weleome the author’s clear analytical breakdown of the 
problems. Examiner Shinn has stripped down the 180 cases considered 
by the courts and Commission and worked out certain basic principles. 
He makes no claim to provide a pat answer for every question, but rather, 
he explores with care those areas in which unresolved problems appear. 


*By Glenn L. Shinn, Attorney-Examiner, Interstate Commerce Commission. 
Published and distributed by Simmons-Boardman Publishing Corporation, 30 Church 
Street, New York. Price $4.00. 
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The twelve chapters of the book break down naturally into five main 
divisions : 


A. Routed shipments. 
B. Partially routed shipments. 
C. Unrouted shipments. 


D. Shipments routed in an ambiguous or indefinite way. 
E. Shipments subject to reconsignment or embargo. 


In the earlier divisions, the material can be understood quickly and 
easily by even the casual reader. In the later stages some rate or tariff 
background is helpful but not essential. Actually, this text complements 
the author’s earlier work on tariffs entitled ‘‘Freight Rate Application” 
which was published several years ago. 

First. The author considers routed shipments. The general rule 
is that when a shipment is tendered to the railroad containing complete 
routing instructions, the shipper is assumed to have taken full responsi- 
bility and conversely, the railroad is relieved of responsibility under 
Section 15 (8). However, this may be rebutted in certain instances 
where, although the shipper or shipper’s agent physically inserted the 
routing, the selection was in fact made by the carrier’s agent. The illus- 
trations given in considering these controversial cases show that there is 
in fact no such thing as Mr. Average Shipper. Instead, they run the 
gamut from a once-a-month shipper to those companies employing 
sophisticated traffic departments conversant with every detail of routing 
and tariffs. Because of the infinite variety of the circumstances under 
which bills of lading are accomplished, the author does not try to enunci- 
ate one rule broad enough to cover every single situation. 

In the second division partially routed shipments are discussed. In 
these cases the railroad has the responsibility of supplying the missing 
links and is obligated to forward partially routed shipments over the 
lowest rated available route consistent with such partial instructions as 
are specified by the shipper. The discussion covering this subject should 
be particularly revealing for shippers who are in the habit of merely 
making a cryptic reference on the bill of lading which is applicable to 
only one of the railroads used on an interline movement. 

The third division considers shipments presented to the railroads 
without any routing specified. The general rule is that, in the absence of 
specific routing instructions by the shipper, it is the railroad’s duty to 
forward a shipment over ‘‘the lowest rated reasonable route.’’ This 
generalization is subject to three important qualifications. The first is 
that the originating railroad is entitled to a line-haul. Second, the 
“*lowest rated route’’ is restricted to that which embraces rail carriers 
alone and does not extend to rail-water routes. The third and most 
interesting qualification concerns unnatural routes and unknown gate- 
ways. 

The basic question here is whether a railroad agent at a small sta- 
tion should be charged with the knowledge that a through rate is ap- 
plicable over a little-known gateway or station on a railroad many miles 
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away. Examiner Shinn concludes from the recent cases that the quali- 
fication dealing with unnatural routes and unknown gateways is effective 
only in those situations where the claimed rate is based upon a very 
obscure or practically unknown station. Even in those circumstances it 
must be shown that the railroad agent exercised ‘‘reasonable care and 
diligenee’’ in selecting whatever route was picked. 

The fourth division of the book covers the special cases brought 
about by ambiguity, conflict, indefiniteness or incompletness in the 
routing instructions presented by shippers. The author states that there 
is a clear obligation resting upon the agent of an originating railroad to 
refrain from executing bills of lading containing ambiguous or conflicting 
routing instructions. If such a bill of lading is executed, the agent is 
bound to obtain more specific directions before the shipment moves for- 
word. Otherwise, the railroad which executed the bill of lading is liable 
for damage to the shipper since the ambiguity is resolved in favor of the 
shipper. The inflexibility of this rule is somewhat mitigated by the 
distinction which the Commission has made between a case where the 
questionable instructions appear in a single shipping document and 
where the questionable instructions appear in several documents. Where 
only one document is involved, the railroad is presumed to have knowl- 
edge of any internal ambiguity or conflict. However, if two or more 
documents are involved, no such presumption of knowledge on the part 
of the railroad agent exists. 

In the fifth division the author considers the special situations aris- 
ing from reconsignments and embargoes. In such cases further elements 
are introduced but in the main these cases involve the same principles 
as are established in the earlier sections. The rules regarding ambiguous 
routing or reconsignments and embargoes, appear to be very harsh from 
the railroad viewpoint. This is particularly true since in recent years 
there has been such great emphasis placed on moving cars quickly to 
make scheduled freight trains and to speed them through interchange 
points. Oftentimes, as the author states, the ambiguity or the conflict 
is not discovered until the shipment is ready to move. The operating 
department, in its attempts to speed merchandise forward, naturally 
subjects the station agents to pressure to release the merchandise even 
though the documentation may not be in perfect order. 

Perhaps the soundest advice for a would-be litigant is contained in 
the very last chapter. There, after summarizing the rules and exceptions 
which he has worked out, the author says: 


‘‘The importance of knowing all of the material facts—and 
accurately—before an attempt is made to apply any misrouting 
principle cannot be emphasized too strongly. This is true because, as 
we have seen in discussing these principles, a slight variation in the 
material facts either as to the rate set up or as to the geographical 
outline of the routes, may mean that the principle relied upon has 
no application, or that a wholly different principle applies. 

As is well known by those experienced in these matters, many 


verbal tilts in misrouting cases stem from a misunderstanding of the 
facts.’’ 
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‘*Routing and Misrouting of Freight’’ should serve to remind the 
railroads that their agents must be ever cautious in working out proper 
routes and that documentation is, if anything, more important than 
ever. The book should serve as a constant reminder to the railroads that 
their agents, who are on the firing line, must not be content with a h 
check of the tariffs but must do an adequate research job, particularly 
when reconsignments or embargoes are involved. 

As to damages, the author shows that in recent years shippers’ 
complaints for misrouting have been confined to recovery only of rate 
damage rather than general damage. Examiner Shinn believes that 
Harp v. Seaboard Air Line Railway Company, 142 I. C. C. 533, the so- 
called watermelon case, and Badger Lumber & Coal Co. v. Atchison, T. 
& 8. F. Ry. Co., 156 I. C. C. 427, the shingle case, constitute important 
precedents which, as a practical matter, have served to discourage 
shippers from seeking the recovery of general damage in misrouting 
cases. 

The book has been prepared so carefully that it can serve readers at 
many levels. The detailed index, coupled with the glossary, makes the 
volume a useful handbook for shippers who are not particularly con- 
cerned with cases per se but who want to get a quick picture of their 
rights. For the lawyer or practitioner the extensive table of cases pro- 
vides a ready reference guide for analysis or briefs. 

Unfortunately the author or his publisher chose to group all of the 
citations and footnotes together at the end of the text. Although the 
format is perhaps more symmetrical, this reviewer believes that such an 
arrangement lessens the usefulness of the work as a text. When citations 
appear at the bottom of a page they are easier to correlate with the 
material at hand. Besides, researchers are only human and at times get 
discouraged when they have to move back and forth from the beginning 
to the end of the volume as the citations appear. 

The Interstate Commerce Commission files show that last year only 
15 formal and nearly 50 informal complaints were handled on misrout- 
ing claims. However, it is obvious that the questions involving misrout- 
ing are many when one considers the frequency with which misrouting 
questions appear in the question box of Traffic World and other traffic 
periodicals. Since misrouting claims are now only filed with the Com- 
mission when the parties cannot agree upon a settlement, this small 
number suggests that most of the problems are being worked out short 
of an administrative tribunal. Examiner Shinn’s work should aid in 
reducing the number of claims filed by providing a common ground on 
which both shippers and railroad men can amicably adjust misrouting 
claims without resort to the administrative process. 
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REMARKABLE SAVINGS THROUGH DIESELIZATION 


In a brochure entitled ‘‘A Decade of Progress,’’ recently issued, the 
Atlantic Coast Line Railroad included a resume of its experience with 
dieselization of its motive power. The results in the form of savings in 
operating expenses have been remarkable. 

The discussion of this subject is introduced by the statement that: 


The operation of diesel power quickly demonstrated that the 
diesel power program would pay for itself in operating savings and 
that, therefore, investment in diesel power may well be regarded as 
self-liquidating. 


This should be good news to all railroads, but especially to those 
whose earnings may have declined to the point where additional financing 
is ordinarily difficult. The problem of purchasing diesel locomotives 
should be relatively simple in the face of their demonstrated performance. 

The Coast Line presents concrete figures of savings in all branches of 
serviee. With 23% of its freight-train miles, 59% of its passenger-train 
miles, and 36% of its total freight-switching hours performed with diesel 
locomotives, the estimate of actual savings for the year 1948 on this rail- 
road are as follows: 

Saving per 
Train-Mile or Aggregate 
Service Hour Savings 





Diesel-drawn freight trains , $1,440,160 
Diesel-drawn passenger trains ....................-..--..----- 0.96 4,854,034 
Diesel Switching Hours .................... cnleedddiipicaileen 4.71 1,048,408 


$7,342,602 


If it be assumed that the experience with dieselization on other class 
I railroads is comparable to that of the Coast Line (and that would seem 
to be a reasonable assumption ), the possible savings in operating expenses 
from this source should be a matter of the greatest interest to all con- 
cerned in the future of American railroads. 





SPECIAL REPORTS FROM ASSOCIATIONS ORDERED BY |. C. C. 


On January 18th the Interstate Commerce Commission ordered all 
associations brought under jurisdiction of the Commission by an amend- 
ment to the Interstate Commerce Act last August to file a special report, 
in the nature of a questionnaire, within sixty days from January 12th. 

The report must be prepared in duplicate and forwarded to the 
Bureau of Transport Economies and Statistics, Interstate Commerce 
Commission, Washington 25, D. C. 

With respect to the provisions of the Interstate Commerce Act, the 
Commission said the term ‘‘association’’ as applied to the trucking 
industry meant an association or organization maintained by or in the 
interest of any group of motor carriers or brokers performing any service 
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or engaging in any activities in connection with any traffic, transporte. 
tion or facilities subject to the Act. 

The order of Division 1 stipulated that objections may be filed within 
thirty days after the date of the order by written statement. It is also 
indicated that if an association filed an application under Section 5(a)— 
the Reed-Bulwinkle Act—it would only have to answer parts of the 
questionnaire. 

The questionnaire contains sixteen questions, ranging from methods 


of voting to number and types of employes and a financial report as of 
August 2, 1949. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 





Edward Stern, Supervisor of Traffic, Railway Express Company, 
San Francisco, California. (11-12-49) 

C. E. McDaniel, Ass’t Comr., Memphis Freight Bureau, 90 South 
Second Street, Memphis, Tennessee. (1-27-50) 

George H. Muckley, General Attorney, Southern Pacific Company, 
205 Transportation Building, Washington, D. C. (2-19-50) 

Kenneth B. Wood, Attorney-at-Law, 236 N. E. Ellis Avenue, Beaver- 
ton, Oregon. (2-1-50) 








iT COULD HAPPEN HERE! 
Hearing by Transport Tribunal * 


It is gratifying to learn that the hearing by the Transport Tribunal 
of the application of the British Transport Commission for authority to 
make increases of 16 2/3 per cent in freight charges, discussed in our 
issues of December 3 and 10, is definitely to be held in public. Another 
concession, which was not anticipated when the Minister’s announcement 
was made on November 28, is that the Commission and any organizations 
admitted to be heard may, if they so desire, appear by counsel or solicitor. 
The hearing will begin on Wednesday, January 4, and will continue on 
January 5 and 6. Four further days—January 10 to 13 inclusive—have 
also been allotted should the proceedings, as seems likely, so require. The 
inquiry will be held in the Old Hall, Lincoln’s Inn, commencing each day 
at 10:30 a.m., and the proceedings will, as usual, be printed and published 
by the Stationery Office so as to be on sale by ten o’clock next morning. 
Sir William Bruce Thomas, K. C., is the president of the Tribunal, and 
the other two permanent members are Messrs. H. E. Parkes and A. E. 
Sewell, being persons of experience in commercial affairs and in transport 
business, respectively. Both Sir Bruce Thomas and Mr. H. E. Parkes 
held similar positions for several years on the Railway Rates Tribunal 
which the present body replaces under the Transport Act; Mr. Sewell is 
a recent appointment. Mr. Barnes informed the House of Commons that 





* _ Transport, (London, England), December 31, 1949, p. 1, Vol. LXII, 
No. 1605. 
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in accordance with Section 82 of the Act he had ‘‘decided to consult with 
and consider the advice in this matter of the permanent members of the 
Transport Tribunal acting as a consultative committee.’’ He continued : 
“In doing so, I have expressed the view that they will no doubt think it 
desirable to consult with such representative bodies of traders and ship- 
ping as they think fit and take their views into consideration.’’ In giving 
a wide interpretation to this remit the Tribunal will no doubt be fulfilling 
the wishes of the Minister whilst at the same time removing apprehen- 
sions about the limited scope of the inquiry. 





THE CHARGES INQUIRY * 

There has been widespread appreciation of the action of the Trans- 
port Tribunal, acting as a consultative committee, in throwing their pro- 
ceedings open to the public, despite the somewhat timid approach which 
the Minister’s letter (read by Sir Bruce Thomas, the chairman, at the 
opening meeting) appeared to anticipate. The scene at the Old Hall, 
Lincoln’s Inn, during the past few days has been reminiscent of the hey- 
day of the Railway Rates Tribunal. The ranks of counsel and solicitors 
on this occasion, however, have been augmented by the representation of 
other national boards—the Gas Council, the British Electricity Author- 
ity and the National Coal Board. Here we have the Gilbertian situation 
in which the suppliers of services and commodities at enhanced rates 
are trying to justify why they should not pay more in return. The 
National Coal Board, for instance, who are charging the railways 174 
per cent more than before the war for much inferior fuel, are requesting 
special treatment in railway rates, despite the fact, that, if the suggested 
increase is granted, they will still be less than 80 per cent above the 1939 
level. A similar suggestion has been made by the Gas Council. To both 
parties Mr. David Blee, commercial member of the Railway Executive, 
replied suitably under cross-examination. The present inquiry, he said, 
was an inappropriate time to consider the relative rates for different 
traffics and an opportunity for such a review might arise in the future. 

DIMINISHING TRAFFIC BY RAIL * 

On behalf of the British Electricity Authority it was suggested that 
the time might come when it would be more economic to site new gener- 
ating stations on the coalfield and to transmit the energy over consider- 
able distances by grid, instead of siting the station at the load centre 
and conveying the coal to it by rail. There is indeed a widespread ten- 
dency for fruit, vegetables and raw materials to be processed at the 
points where they are grown or produced. The power station and the 
canning factory are destined to rob the rail of traffic which will go in 
concentrated form by air and road. Both Mr. Blee and Mr. R. H. 
Wilson, the comptroller to the Transport Commission, stood up well to 
long and gruelling periods in the witness box. A report of the first 
week’s proceedings is given in this issue. The chairman has intimated 
that if they have to be continued beyond this week the sittings will be 
held on Tuesday next in Church House, Westminster. 


en. Modern Transport, (London, England), January 14, 1950, p. 1, Vol. LXII, No. 
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63RD I. C. C. ANNUAL REPORT 


Last month the Commission issued its 63rd Annual Report which 
covered the period November 1, 1948, through October 31, 1949, except 
as otherwise indicated. 

The only important legislative recommendation made by this report 
was that ‘‘consideration be given to amending section 20b of the Inter- 
state Commerce Act so that in connection with determination of the 
percentage of outstanding securities assenting to proposed modifications 
or alterations, securities of any class entitled to vote for the election of 
directors of the carrier whether or not controlled by or controlling the 
carrier, shall be considered as outstanding, but that if we determine that 
25 percent of the securities of such class are so controlled by or control 
the carrier, we may prescribe such percentage in excess of 75 percent 
as requisite for approval of the proposals as we may determine to be 
just and reasonable and in the public interest. 

The Commission expressed concern over the railroad situation and 
the general effect of the various rate increases permitted since June 30, 
1946 would have on diverse segments of the national economy and on 
carrier revenues. 

In comparing wholesale price levels in relation to increase in the level 
of rates the Commission made the following statement : 


‘*In our last report we noted that the general level of wholesale 
prices in August 1948 was 110 percent above the 1935-39 level, while 


rail freight rates were approximately 44 percent higher than on June 
30, 1946, or in 1939, and revenue per ton-mile was only 37 percent higher 
in July 1948 than in June 1946. In September 1949, wholesale prices 
were 9 percent lower than they were a year earlier and 91 percent higher 
than their 1935-39 average, while rail freight rates, as increased, were 9 
pereent higher than in September 1948 and 57 percent higher than in 
mid-1946 or in 1939.1 Although the cumulative increase in the level of 
rates remained below the increase in prices, the two series drew much 
closer together in the past year.”’ 


and then further stated: 


‘*We endeavored to adjust the burden of this further increase 
among commodities and among sections of the country in such ways, as 
stated with respect to earlier increases, ‘as to produce rates which, so 
far as was possible in proceedings at once urgent and of great scope, we 
could consider just and reasonable.’ It has been estimated by our staff 
that the cumulative increase since June 30, 1946, ranged, by major com- 
modity groups, from 66.3 percent on less-than-carload traffic and 64.3 
percent on manufactures and miscellaneous carload traffic, including 
freight-forwarder traffic, to 44.8 percent on products of mines. In the 
eastern district the estimated over-all increase was 61.5 percent, in the 
southern region 58.1 percent, in the Pocahontas region 53.1 percent, and 
in the western district 52.9 percent. If the effects of our decision in 


_ 1 The percentages shown are over-all figures and involve the assumption that like 
increases were made in intrastate rates. 


—_— 
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Class Rate Investigation, 1939, are considered, classification-rated less- 
than-carload traffic in official territory was bearing rates estimated at 92.7 
percent above the level of June 30, 1946. In the southwestern territory, 
the increase was 42.9 percent. 

We have no doubt that some of the effects of a compounding of 
rate increases predicted by shippers are being felt. While shipper re- 
sistance to any further increase was not universal, it was stronger than 
it previously had been. In some instances there were requests that we 
remove increases previously granted, and in the interest of preserving or 
restoring, so far as might be possible, desired rate relationships, there 
was heavy emphasis on the particular form which the proposed increase 
should take. One consequence of the cumulative rate increases of the 
past 3 years undoubtedly has been a disturbance of many processes of 
production and distribution with permanent changes in the economic 
maps of the country, although other factors have also contributed to the 
same result.’’ 


The Commission also pointed out that ‘‘the railroad situation at this 
time has some particularly difficult aspects. Rates had to rise to cope 
with advancing costs, but increases in rates have placed the railroad in 
a less favorable competitive position and have caused changes which have 
lessened the demand for transportation. Railroad plant has been 
improved to enable the achievement of lower operating costs and better 
service. Successful use of this improved plant depends in part, however, 
on volume traffic, and volume has been dissipated to some extent by 
higher prices for rail service. In the hearings which resulted in the gen- 
eral rate increase authorized on August 2, railroad witnesses referred on 
more than one occasion to the fact that prior increases on given traffic 
had yielded greater gross revenue on a lower volume of traffic. As we 
said in that decision, this situation is not a healthy one for the railroads 
or for the Nation. The historic attitude of the railroads, a reflection of 
the nature of railroad costs, has been one of putting great emphasis on 
building up tons and ton-miles. The present situation is one in which 
more revenue is being sought from some traffic for less volume of service. 
Losses to other means of transportation, relocations of plants, or substi- 
tutions of commodities have effects which are difficult to overcome. How 
far this situation is permanent is contingent upon a number of factors, 
not the least of which is the future trend of costs of the railroads and 
their competitors. The process may appear to be one which involves a 
rationalization of railroad plant—of gearing it to what it can do best— 
or it may be that conditions are more adverse at the moment than they 
will prove to be in the longer run.’’ 

The report added that: 


“Several lines of attack on this difficult problem are being tried by 
the railroads. One, which we stressed in our last report and called atten- 
tion to in our rate level decision of August 2, is the achievement of lower 
costs through greater efficiency. We viewed this problem as one involving 
the whole gamut of railroad operations and as requiring the wholehearted 
cooperation of employees. As noted elsewhere herein, various of the 
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recognized measures of operating efficiency show improvement, barring 
the effects of industrial disturbances. While there are evidences of 
special efforts to lower costs, the ground to be covered is large and the 
need is very great.’’ 


The report suggested : 


‘* Another line of attack is a selective adjustment of rates to meet the 
difticulties of producers or distributors in given areas or to lessen di- 
versions to other media of transportation. We have called attention to 
this possible course of action in recent general rate-level decisions. We 
recognize that action of the latter kind gives rise to complaints and rate 
adjustments on the part of these competitors. The prevailing buyer's 
market contributes to the severity of these issues, as does the basic condi- 


tion of an oversupply of means of transportation in terms of peace-time 
requirements. ’’ 


It also called attention to certain high-cost or high loss areas naming 
particularly Terminal operations, such as involve a large element of 
labor cost, as having ‘‘cast a widespread burden on freight charges in 
whole areas.’’ 

The report then points out : 


‘‘Another source of difficulty, discussed in our decision of August 2, 
is passenger-train service. The problem here lies not only in passenger 
service itself, but also in allied services. Abandonments of unprofitable 
train services or the substitution of motor services are steps in the right 
direction. Where the public does not require rail passenger service or 
as much rail service as is being rendered, the need for stopping the loss is 
self-evident. The factors to be considered differ somewhat as between 
the more prosperous railroads and other railroads, but appropriate re- 
ductions of the losses the former incur in this way are desirable. 

**It should be emphasized that efficiency in any branch of service 
comprehends quality of service as well as the proper utilization of man- 
power, materials, and facilities. Shippers are more critical of rail service 
in a buver’s market than otherwise would be the case. Less-than-carload 
service continues to be subject to criticism. It is necessary to observe, 
however, that the furnishing of better service often involves the provision 
of improved facilities or the incurrence of other costs. The problem is 
one, therefore, largely for management to decide on the basis of its best 
judgment of what the outcome is likely to be in terms of net income, but 


the cooperation of shippers, the public, and regulatory agencies is 
needed.”’ 
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Rail Transportation 
By A. Rea Wiuuiams, Editor 


ACCOUNTING AND COSTS 
ICC Bureau of Accounts 


The I. C. C. has approved the reorganization of its Bureau of Ac- 
counts and Cost Finding into four major sections, set up on functional 
lines. The Section of Accounting will be in charge of Albert K. Gobel. 
The Field Service Section will be in charge of Cecil W. Emken. Gilbert 
J. Parr will be in charge of the Section of Cost Finding and Bert L. 
Challand will be in charge of the Section of Depreciation. The position 
of Assistant Director of the Bureau was abolished. 





APPOINTMENTS 
National Mediation Board Appointment 


The nomination of Francis A. O’Neill, Jr., to be a member of the 
National Mediation Board for the term expiring January 1, 1953, was 
confirmed by the Senate on January 17. 





Senate Committee on Interstate and Foreign Appointments 


Senator Capehart, of Indiana, has been named a member of the 
subcommittee of the Senate Committee on Interstate and Foreign Com- 
merce which is investigating domestic land and water transportation. 
He has also been named as a member of the subcommittee which is con- 
sidering S. 238, the Railroad Communications Bill. In both instances 
he sueceeds the late Senator Reed. 

Senator John J. Williams, Republican of Delaware, has been as- 
signed to service on the Senate Committee on Interstate and Foreign 
Commerce, to fill a vacancy caused by the death of Senator Reed. Sen- 


ator Williams was excused from further service on the Senate Committee 
on Finance. 





FINANCE MATTERS 
Florida-East Coast Reorganization 


The United States Court of Appeals for the Fifth Circuit, at New 
Orleans, has affirmed the decision of Judge Samuel H. Sibley, of the 
U. 8. District Court for the District of Florida, at Jacksonville, disap- 
proving the plan of reorganization for the Florida East Coast Railway 
which was approved by the I. C. C. The I. C. C. approved plan pro- 
vided for acquisition of the properties of the Florida East Coast by the 
Atlantic Coast Line Railroad. Judge Sibley held that the plan does not 
afford due recognition to the rights of the refunding bondholders. The 
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two court decisions are victories for the St. Joe Paper Co. which owns 
a majority of the $45 million worth of Florida East Coast first and 

refunding bonds. This company has been seeking control of the line Exe 

since it went into bankruptcy in 1931. 1 C. © 

a portio 

mately | 

Houston Belt & Terminal Ry. Control “While 

e 

Examiners Jerome K. Lyle and W. P. Starr have recommended oe 

that Division 4 of the I. C. C. authorize acquisition of the Houston Belt rates. 


& Terminal Railway Company by the Gulf, Colorado & Santa Fe Railway 
Compaziy, the Fort Worth & Denver City Railway Company, Chicago, 
Rock Island & Pacific Railroad Company, Beaumont Sour Lake & 
Western Railway Company and St. Louis, Brownsville & Mexico Rail- 




















way Company, and the joint use of such property by the proprietary : T 
companies and the International-Great Northern Railroad Company and _— 
the Sugar Land Railway Company. that 
The plan proposed embraces all the railroads serving Houston and ae 
the terminal facilities used by them other than the Texas & New Orleans plan u 
and the Missouri-Kansas-Texas of Texas. The examiners say that the _ 
plan ‘‘will enable the applicants involved to eliminate the delays and that © 
safety hazards encountered by their trains being required to cross heavily system 
traveled streets, and also delays resulting from various other features 
involved in the present separation of facilities, and permit them to 
perform a more efficient service to the public at less cost.’’ ' 
of th 
Illinois Northern Ry. Acquisition for p 
The I. C. C. has authorized the International Harvester Company ore 
to sell the Illinois Northern Railway to four major railroads for $960,000. 
Upon consummation of the transaction, the railroad will be operated 
jointly by the Santa Fe, which will acquire 51% of the capital stock, 
the Burlington, which will acquire 25%, the Pennsylvania and the New 
York Central, each of which will acquire 12%. 
Lehigh Valley R. R. Merger ne 
Division 4 of the I. C. C. has approved the merger of eleven sub- poir 
sidiaries into the Lehigh Valley Railroad Company, and authorized that 
company to assume primary obligation and liability with respect to 
outstanding bonds of certain of those subsidiaries. 
Bus 
Long Island Railroad Reorganization > 
Upon reconsideration, the order of Division 4 of the I. C. C. dated Ra 
April 5, 1949, ratifying the appointment of Hunter L. Delatour and bee 
David E. Smucker as trustees of the debtor’s property, and denying Jai 
ratification of the appointment of James D. Saver as trustee, has been ple 


affirmed by the I. C. C. 
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M-K-T R. R. Abandonment 


Examiner Lucian Jordan has recommended that Division 4 of the 
L C. C. authorize abandonment by the M-K-T Railroad Company of 
a portion of its Wilburton branch, in Latimer County, Okla., approxi- 
mately 9.4 miles in length. In his proposed report the Examiner says: 
“While the abandonment of the segment might produce some slight 
change in rates on certain traffic, the applicant cannot be expected or 
required to maintain the line at a loss for the purpose of insuring lower 
rates. Chicago, B. & Q. R. Co. Abandonment, 193 I. C. C. 233, 237.”’ 





Missouri Pacific R. R. Reorganization 


The I. C. C. has again refused to permit common stockholders of the 
Missouri Pacific Railroad to participate in the reorganization plan of 
that bankrupt system. The Commission has reaffirmed, with only two 
minor changes, its order of August 12, 1949, approving a reorganization 
plan under which the railroad’s common stock is found worthless. The 
principal common stockholder, the Alleghany Corporation, contended 
that common stockholders should participate in the newly reorganized 
system. Commissioners Aitchison and Alldredge dissented. 





N. Y., S. & W. R. R. Abandonment 


The I. C. C., on further consideration, has denied the application 
of the trustee of the New York, Susquehanna & Western Railroad Co. 
for permission to abandon operations over portions of the line of that 
railroad company at Edgewater, New Jersey, by the New York Central 
Railroad Company and its affiliated lines. 





FORMAL MATTERS 
Chicago-Indiana Commutation Fares 


In I & S Docket 5742, the I. C. C. has issued an order suspending 
until July 31, 1950 the increase proposed by the New York Central Rail- 
road Company in commutation fares between Chicago and suburban 
points in Indiana. 





Minnesota Transfer Ry. Demurrage Charges 


In Docket 29952—Waldorf Paper Products Company v. Chicago, 
Burlington & Quincy Railroad Company, Et Al, Division 3 of the I. C. C. 
has issued an order dated December 21, 1949, holding that demurrage 
charges on inbound loaded cars delivered by the Minnesota Transfer 
Railway Company during July and August 1946 were not shown to have 
been unjust and unreasonable, and that arrangements in effect since 
January 4, 1947, for actual delivery of inbound loaded cars to the com- 
Plainant, were not shown to be unjust and unreasonable. The average 
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agreement demurrage plan presently in force, requiring one agreement 
with each of several delivering carriers rather than a single agreement 
with the Minnesota Transfer Railway Company in its capacity as deliver. 
ing agent for each such carrier was held to be not unjust and unreagon. 
able, nor to result in undue prejudice to the complainant. The com. 
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Express Rates 

In Ex Parte 169—Increased Express Rates and Charges, 1949, Ex. Th 

aminers Samuel R. Diamondson and Chas. W. Berry have recommended amount 

that the I. C. C. approve proposed 10% increases in first and second New Y 

class 1. c. 1. carloading rates and charges for the transportation of 1946 

property by express. before 

tion of 

Alabama Intrastate Rates Recon: 

In I. C. C. Docket 30455, Alabama Intrastate Rates and Charges, = 

the motion of the State of Alabama to dismiss the petition filed by the one 
carriers to have intrastate rates and charges in Alabama brought up to 
the level of the interstate rates has been denied without prejudice. The 
Commission has ordered an investigation of the failure of the Alabama 

officials to authorize the increase. I 

rules, 

pair | 

Florida Intrastate Rates tems, 

Examiner A. J. Banks has recommended that the I. C. C. find that 7 

intrastate freight rates and charges in Florida cause unjust discrimina- c 

tion against interstate commerce, undue preference of and advantage be fi 

to persons and localities in intrastate commerce, and undue prejudice pe 

and disadvantage to persons and localities in interstate commerce. a 








Railway Mail Pay 


In I. C. C. Docket 9200—Railway Mail Pay, a petition was filed with 
the I. C. C., on December 30, 1949, amending and supplementing previ- 
ous petitions so as to request an increase in compensation for the trans- 
















portation of mail totaling 95% over the rates in effect on February 18, Con 
1947. Petitions filed on June 24, 1948 and March 24, 1949 had requested tim 
a total increase of 80%. The additional 15% increase is requested be- say 
cause of increases in operating expenses of the railroads. The new peti- the 
tion was filed in behalf of the railroads named in the petitions of Febru- the 
ary 19, 1947, June 24, 1948 and March 24, 1949, and certain other rail- pre 
roads shown in the appendix to the petition. 
Railway Signal Systems F 
¢ 


Division 3 of the I. C. C. has denied the petitions of the Southern 
Pacific Company and the Western Pacific Railroad Company seeking 
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modification of its order of June 17, 1947, so as to permit operation of 
certain passenger trains over certain portions of their lines at a maximum 
speed of 95 miles per hour without an automatic train stop, train control 
or eab signal system. The Southern Pacific Company was excepted from 
the requirements of the order with respect to the use definition of 
“medium speed.”’ 





RFC Reparations Case—Tin 


The I. C. C. has denied the claim of the R. F. C. for reparations 
amounting to $148,000 on shipments of tin ore and concentrates from 
New York and other eastern points to Texas City, Texas, from 1943 to 
1946. The Commission said that, since there had been no such movement 
before 1943, the development of the wartime traffic called for determina- 
tion of a rate that was a matter of judgment. The Commission said that 
Reconstruction Finance Corporation overlooked the high value of the 
traffic in contending for a rate of 95 cents ewt. in place of $1.09 rate 
charged on 771 carloads of the tin ore and concentrates. 





Signalling Inquiry 


In Ex Parte 171, the I. C. C. has instituted an investigation into 
rules, standards and instructions for installation, maintenance and re- 
pair of automatic block signal systems, interlocking traffic control sys- 


tems, automatic train stop, train control and cab signal systems, and other 
similar signals, appliances, methods and systems. 

Evidence, in the form of verified statements, is to be submitted to the 
Commission on or before March 15. Notice of objections to evidence must 
be filed by April 1. Rebuttal evidence must be submitted on or before 
April 15. If ecross-examination of witnesses is desired, the Commission 
must be notified to that effect before April 15. 





LEGISLATION 
RRB Pensions Increase Proposed 


Representative John L. McMillan, of South Carolina, has asked 
Congress to increase railroad retirement benefits 20% to induce ‘‘old- 
timers’ to retire and give younger men a chance in railroad jobs. He 
says he believes the increase will require no additional contributions by 
the railroads or the employees. The bill was introduced, he said, because 
the majority of railroad employees feel they are unable to retire on 
present pensions. 





Railroad Communication Systems 


H. R. 378, a bill to amend Section 25 of the Interstate Commerce 
Act to require certain common carriers by railroad to install and maintain 
communication systems and to establish and observe operating rules, 
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regulations, and practices to promote safety of employees and travelers 
on railroads, ete., has been reported favorably to the House with amend. 




















ments by House Report No. 1558. in Bae 
ttle th 
MISCELLANEOUS the ORC 
, . hour mo 
Railroad Construction with the 
The Departments of Commerce and Labor have jointly estimated beer 
that the railroads expended approximately $389,000,000 for new con. 
struction in 1949. 
r 
Rutland R. R. Wage Reduction ai 
The trustee of the Rutland Railroad announced on January 16 With Ci 
a wage reduction of 10 cents an hour for some 1,200 employees. The § iS 7@ 
reduction was made in conformity with a union-management agreement Prince 
providing for wage cuts when the line’s operating fund dropped below a fj minatt 
set figure. It was announced that freight revenues of the railroad have 
declined 50% during the past two months, resulting in a $100,000 drop 
in the operating fund. 
- y. 
1. C. C. Passenger Train Reduction Order Challenged LC. 
The Railway Labor Executives Association voted on January 20 to elever 
challenge the validity of the order of the I. C. C. requiring the railroads has 
to reduce their coal-powered passenger service by one-third, on the  ~ P 
ground that the order was unnecessary and that the Division of the weevil 
I. ©. C. which issued it lacked authority to do so. It was announced that aceid 
the first step would be an appeal to the full Commission to revoke the , 
order, to be followed by court action if that plea is turned down. The kille 
President of the Switchmen’s Union of North America has asked for a 28,3 


Congressional investigation of the order. 





National Mediation Board Report 





The Fifteenth Annual Report of the National Mediation Board, for car 
the fiscal year ending June 30, 1949, has been released. The report was sa 
submitted to the Senate and House of Representatives on November 1, 

1949. 

The Board reported to the Congress that, ‘‘The tension in labor rela- 
tions which has characterized the railroad and air-line industries in the 14 
postwar years did not lessen during 1949. Threats of strikes frequently 19 


occurred. . . . There were 309 cases mediated and only six reportable 
strikes during the year.’’ ; 
During the fiscal year 1949 there were 15 awards by arbitration 
boards, under the Railway Labor Act. During that year there were 12 
Emergency Boards created by the President. 
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ORC—Pullman Co. Rules Changes 


The Order of Railway Conductors and the Pullman Company have 
invoked the services of the National Mediation Board in an effort to 
wttle their dispute over rules changes. The major change sought by 
the ORC is a 210-hour basic working month instead of the present 225- 
hour month. The ORC has asked for 65 other changes in the agreement 
vith the Pullman Company covering Pullman conductors. Agreement 
has been reached with respect to 32 of the requested changes. 





Alaska-Canada R. R. Survey 


President Truman has requested the Secretary of State, Defense 
and Interior to take the necessary steps toward starting negotiations 
with Canada respecting a proposed coastal rail line to connect the exist- 
ing railroad serving the United States and Canada and terminating at 
Prince George, British Columbia, with the one serving Alaska and ter- 
ninating at Fairbanks, pursuant to Public Law 391—81st Congress. 





STATISTICS 
Steam Railway Accidents 


A preliminary summary of steam railway accidents issued by the 
IC. C. Bureau of Transport Economics and Statistics for the first 
eleven months of 1949 as compared with the first eleven months of 1948 
has been released. During the first eleven months of 1949 there were 
22 passengers killed and 2,325 passengers injured in train and train 
service accidents as compared with 41 killed and 3,309 injured in such 
accidents during the first eleven months of 1948. 

During the first eleven months of 1949 there were 363 employees 
killed and 20,208 injured while on duty, as compared with 510 killed and 
28,359 injured while on duty during the first eleven months of 1948. 





Estimated Freight Car Loadings 


The 18 Regional Shippers Advisory Boards have estimated freight 
car loadings in the first quarter of 1950 to be 2.3% above those in the 
same period in 1949. 





Carloadings—1949 


Loading of revenue freight on American railroads totaled 35,909,- 
741 cars in 1949, a reduction of 6,809,087 cars, or 15.9%, compared with 
1948. The 1949 loadings were the smallest in any of the past ten years. 
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Railway Employment 


Class I railways, excluding switching and terminal companies had 




































1,148,968 employees at the middle of December 1949, a decreas @. Ly 
of 12.01% as compared with the middle of December, 1948, and an ip. rong 
crease of 3.15% as compared with the middle of November, 1949. Rail. based 
way employment at the middle of December, 1949 was 114.4 of the 1935. months 
1939 average. 99% a 
nue fre 

Railroad Net Income numbet 

those ¢ 


Estimated net income of Class I railroads in November 1949, after 
interest and rentals, amounted to $54,000,000 compared with $63,000,000 
in the same month in 1948, according to reports filed by the carriers with 
the AAR Bureau of Railway Economics. Net income for the first eleven 
months of 1949, after interest and rentals, was estimated at $353,000,000 
compared with a net income of $654,000,000 in the corresponding 
period of 1948. 

Class I railroads in November, 1949 had a net railway operating in- 
come of $75,582,128 compared with $84,067,641 in the same month in 
1948. The corresponding net railway operating income for the first 
eleven months of 1949 totaled $615,155,039 compared with $937,720,822 
in the same period of 1948. 








Revenue Freight Loadings 


Loading of revenue freight for the week ended January 14, 1950, 
totaled 631,018 cars. This was a decrease of 102,847 cars, or 14 per cent 
below the corresponding week in 1949, and 177,290 cars, or 21.9 per 
cent below the corresponding week in 1948. 

Loading of revenue freight for the week of January 14 increased 
124,071 cars, or 24.5 per cent above the preceding New Year’s Day holi- 
day week. 

Coal loading amounted to 116,127 cars, a decrease of 47,670 cars 
below the corresponding week a year ago but an increase of 32,221 cars 
above the preceding week. 








Railroad Operating Revenues 


Based on advance reports from 83 Class 1 railroads, whose revenues 
represent 81.4 per cent of total operating revenues, the AAR has esti- 
mated that railroad operating revenues in December, 1949, decreased 
12.8 per cent as compared with the same month in 1948. The estimate 
covers operating revenues only. 

Estimated freight revenue in December, 1949, was less than in De- 
cember, 1948, by 11.7 per cent, and estimated passenger revenue de- 
creased 20.6 per cent. 
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Passenger Traffic Statistics 


The I. C. C. Bureau of Transport Economics and Statistics has 
issued Statement No. M-250, showing passenger traffic statistics for the 
frst nine months of 1949 as compared with the first nine months of 1948, 
based upon reports from 120 steam railways. During the first nine 
months of 1949 passenger revenue of passengers in coaches decreased 
99% as compared with the first nine months of 1948. Passenger reve- 
nue from passengers in parlor and sleeping cars decreased 9.4%. The 
number of revenue passengers carried in coaches decreased 21.7% and 
those carried in parlor and sleeping cars decreased 15.1%. 





Motor Transportation 


By Harry E. Boor, Editor 
Attorney, American Trucking Associations, Inc. 


Self Insurance Authorization Granted to Motor Carriers 


Two motor carriers were recently authorized to act as self insurers; 
one, on a partial basis covering cargo loss and damage and the other 
carrier on a general basis covering property damage, public liability as 
well as cargo loss and damage. In the case of Commercial Carriers, Ine, 
of Detroit, an automobile transporter, Division 5 of the Interstate 
Commerce Commission granted authority to act as self insurer for cargo 
loss and damage claims. Prior to this decision, the Interstate Commerce 
Commission has insisted that a motor carrier desiring to qualify under 
its rules as a self insurer, must show authority to assume claim liabilities 
not only for cargo loss and damage, but also for bodily injuries and 
death, and loss of or damage to property of others than shippers. In the 
Commercial Carriers case, (MC-43038) self insurance authority as to 
cargo only was granted, thereby recognizing a contention made not only 
by Commercial Carriers, but also informally by other carriers, that on 
certain types of cargo, the loss and damage claims are so low and the 
costs of coverage through insurance companies are so high as to consti- 
tute a heavy and unnecessary burden. The Commercial Carrier case 
is a precedent, in that the I. C. C. has always insisted on qualification 
for self insurance against all types of claims for loss and damage and 
death, and this situation has acted as a barrier to carriers desiring to be- 
come partial self insurers. Division 5 dealt strictly with the particular 
circumstances surrounding the application by Commercial Carriers, and 
while every application for self insurance must stand on its own merits, 
this will act as a precedent case for future applications by motor car- 
riers. The Commission stated ‘‘to qualify as a self insurer, a carrier 
must establish to our satisfaction its ability to self insure to the extent 
sought without affecting the stability or permanency of its business.” 

Subsequent to this approval the Commission also approved the ap- 
plication of Merchants Freight, Inc. in its application for self insurance 
docketed as MC-76266. Division 5 of the I. C. C. in a 2-1 approval 
authorized Merchants Freight to become a self insurer for liability for 
property damage, bodily injuries or death, and cargo loss or damage. 
As in the Commercial Carriers application, the Division indicated that 
any approval of a self insurance application must depend upon the 
exact circumstances. There were, however, three conditions placed in 
the approval and these were: (1) that Merchants maintain ‘‘its present 
sound financial condition ;’’ (2) that it procure and maintain insurance 
covering any amount it may have to pay in excess of $10,000.00 for 
death or bodily injury and property damage, including cargo, for limits 
of at least $10,000.00 to $500,000.00 and (3) that the insurance company 
or companies which provide the excess insurance certify to the I. C. ©. 
that such insurance is in force and will not be terminated except on 30 
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days notice to the Commission. It was noted that Merchants heretofore 
have been insured under policies of primary and excess limits of $50,- 
000.00 for bodily injury or death, $200,000.00 for multiple bodily in- 
juries or death in any one accident, and $25,000.00 for loss or damage 
to property exclusive of cargo. In its application, Merchants had pro- 
posed the carrying of excess insurance with insurance companies. 





Permit to Carry Auto Parts Includes Gear Blanks 


A recent decision of the Interstate Commerce Commission holds 
that a motor carrier permit to transport automobile parts may, under 
the same authority, transport ‘‘rough metal forgings’’ designed specifi- 
cally as ‘“‘gear blanks’’ for completion into automobile transmission 
gears. In MC-37620, Sub. No. 4, Freightway Corporation of Toledo 
attempted to obtain a specific permit to transport the forgings in ques- 
tion, but the Commission denied the application for permit and stated 
that the carrier’s permit covering automobile parts already embraced 
the forgings. The majority decision held ‘‘we do not believe that in- 
terpretations of commodity descriptions in a carrier’s operating rights 
should be controlled by commodity classifications for rate purposes.’’ 
Dissents to the decision were noted by Commissioners Lee and Cross, 
with Commissioners Rogers and Patterson concurring in the dissent. 
In his dissent, Commissioner Lee wrote ‘‘it (the permit to transport auto- 
mobile parts) was acquired by applicant by purchase in 1946. The 
considered commodities * * * are described in the record as ‘metal gear 
blanks or rough metal forgings.’ There is no evidence that applicants 
predecessors ever transported such commodities.’’ Commissioner Cross 
in his dissent said ‘‘it is my view that applicant’s permit * * * does not 
permit authority for transportation of * * * gear blanks which require 
further processing before being classed as automobile parts.”’ 





N. F. Behme made Member of National Classification Board 


Nicholas F. Behme, Jr., was named to the 3-man National Classifi- 
tation Board which decides on commodity descriptions and freight 
ratings contained in the National Motor Freight Classification. Mr. 
Behme, who succeeds Fred Lockhart, will serve with Jos. C. Colquitt, 
Chairman, and William L. Yingling, other member of the Board. Mr. 
Behme has been in transportation work since 1938 and has been Secre- 


| tary to the Board since 1944. 





Intrastate Shipments over Interstate Route 


The Interstate Commerce Commission has held that Atlantic 
Freight Lines operation from Philadelphia, Pennsylvania to Pittsburgh, 
Pennsylvania, via Baltimore, is not subterfuge as decided in the Pennsyl- 
vania Courts. (See April 1949 Journal, page 684). Division 5 held 
that when interstate rights were accorded to Atlantic Freight Lines it 








428 I. C. C. PRACTITIONERS’ JOURNAL 














was intended to grant authority for the type of operation in question, 
that the transportation itself meets the statutory definition of ‘‘inter. 
state commerce,’’ and that there was no subterfuge, and the I. C. ¢, 
always intended to and already had assumed jurisdiction superceding 
any which might be asserted by the State. As far back as 1946 the Penn. 
sylvania Utility Commission alleged that transportation in intrastate 
commerce was being performed between Philadelphia and Pittsburgh by 
way of Baltimore as a subterfuge. The Pennsylvania Public Utility 



























































Commission ordered the Atlantic Freight Lines to desist, and the ear- In 
rier appealed to superior court which upheld the Public Utility Commis. § ary 20 
sion and subsequently to the State Supreme Court and U. S. Supreme & tariff f 
Court both of which declined to entertain the appeals. In commenting § lish pr 
on Atlantic’s petition before the Commission, Division 5 said ‘‘the cir. Tl 
cumstances present here in our opinion warrant the exercise of the dis- § throug 
cretionary power vested in us to clarify situations arising out of our ad- & truck 
ministration of the Interstate Commerce Act.’’ The Division further § the pr 
held ‘‘we state categorically, it was our intent to, and we in fact did, 
authorize the transportation by petitioner of interstate shipments over § truck 
the route via Baltimore, not only between termini of Pittsburgh and servic 
Newark but also between either of such termini and the designated in- § rates’ 
termediate and off-route points, as well as between the intermediate and @ furthe 
off-route points themselves.’’ On the question of whether or not could 
the transportation is bona fide interstate commerce and not subterfuge under 
to evade intrastate regulations, Division 5 cited Section 203 (a) (10) of the se 
the Interstate Commerce Act which provides ‘‘the term interstate com- 
merce means commerce between any place in a State or between places 
in the same State through another State * * *.’’ Division 5 held that 
the transportation in question met the definition of interstate commerce 1 
and must be found to be interstate commerce. and | 
Anni 
Small Shipments Hearings Concluded form 
Hearings in MCC-543 and No. 29556, Small Shipments, as well as Tran 
MCC-542 and No. 29555, Pick-Up and Delivery, have been concluded said 
after nearly three years of proceedings. In these cases the Interstate 
Commerce Commission is considering the proper level of charges and 
practices of motor carriers and railroads in handling small shipments 
under 300 pounds. Briefs in the case are to be submitted on or before 
May 1, 1950. During the latter part of the hearing, exhibits consisting 
of 300 pages of statistical data reflecting results of motor carrier trafic Ct 
tests and figures indicating cost of handling freight in 1948, were intro- 
duced by John C. McWilliams. A motion that the Pick-Up and Delivery 
eases be dismissed was made by Counsel for the National Industrial poir 
Traffic League and joined in by other shipper groups as well as Counsel Con 
for motor carriers. Motor carriers’ Counsel maintained that the situa- Ree 
tion has so greatly changed since 1946 that to continue the proceeding has 
would serve no useful purpose. Western Railroads joined in the motion Cor 
but Counsel for the Eastern Railroads abstained. A modified proposal tion 





to establish a minimum weight per package of 25 pounds each on LCL 
shipments was put into the record by the Eastern Railroads. 





Freight Forwarder Regulation 


By Gizzs Morrow, Editor 


General Counsel, Freight Forwarders Institute 


Forwarder Premium Rate Proposal Disapproved 


In Docket No. 5649 the I. C. C., Division 3, by order dated Janu- 
ary 20, 1950, found not just and reasonable and ordered cancelled a 
tariff filed by Lifschultz Fast Freight, a forwarder, proposing to estab- 
lish premium rates for an expedited service from New York to Chicago. 

The service would have been available upon request of the shipper 
through notation on the bill of lading. Respondent planned to use 
truck transportation, at a charge higher than the rail carload rate, in 
the provision of the so-called express service. 

The Division said in its report that while it was proposed to use 
truck service for the expedited service, the use of the lower-cost rail 
service was not excluded and no provision was made for lower tariff 
rates when the expedited delivery was not accomplished. The Division 
further said that approval of special rates such as those contemplated 
could result generally in ‘‘a maze of varying rate levels for such services 
under differing circumstances and conditions and affect detrimentally 
the services to which all shippers are entitled at normal rates.’’ 





Freight Forwarder Annual Report Form Modified 


Director Stevens of the I. C. C. Bureau of Transport Economics 
and Statistics has notified all freight forwarders that effective with the 
Annual Report Form F-a for the year ending December 31, 1950, the 
form will be modified by inserting a footnote after Item 8 ‘‘(515) Other 
Transportation Purchased’’ of Schedule 25 ‘‘Operating Revenues,’’ 
said footnote to read as follows: 


‘Report separately hereunder, by type of transport (air, express, 
forwarder, or any other type), the amounts included in Account 
515, ‘Other transportation purchased.’ ”’ 





Changes in Senate Committee on Interstate and Foreign Commerce 


_ Senator John J. Williams, Republican, of Delaware has been ap- 
pointed to serve on the Senate Committee on Interstate and Foreign 
Commerce, filling the vacancy created by the death of the late Senator 
Reed of Kansas. Senator Homer E. Capehart, Republican, of Indiana, 
has been appointed to the Subcommittee of the Interstate Commerce 
Committee to study and investigate domestic land and water transporta- 
tion, also succeeding Senator Reed. 
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Statistics of Forwarder Operations 


Statement No. Q-950, released by the I. C. C. Bureau of Transport 
Economics and Statistics for the third quarter and the first 9 months of 
1949 shows that 56 Class I forwarders (those reporting revenues of 
$100,000 or more per annum) had total net income after taxes of $1,129. 
538 for the first nine months of 1949, a decline under the comparable 
period of 1948 of 72 percent. In the nine months’ period the class | 
forwarders handled 2,631,420 tons, consisting of 12,375,208 shipments, 
a decline of 13 percent and 5 percent, respectively, under the tons and 
shipments handled during the same period in 1948. 





Water Transportation 


By Ricuarp H. Specker, Editor, 


Executive Vice-President, National Water Carriers Association, Inc. 


Union Barge Line Corporation 


Proposed Report 


The Bureau of Water Carriers and Freight Forwarders has issued a 
proposed report recommending that the Commission find Union Barge 
Line Corporation entitled under section 309(d) of the Interstate Com- 
merce Act to an amended certificate authorizing extension of its opera- 
tions as a common carrier to include service from and to ports and points 
along the Gulf Intracoastal Waterway and tributaries from Corpus 
Christi, Texas, to and including Brownsville, Texas. 

By certificate and order of September 10, 1948, in Docket No. W-104, 
applicant is authorized to operate as a common carrier of commodities 
generally by non-self-propelled vessels with the use of separate towing 
vessels, and by towing vessels in the performance of general towage, 
between ports and points on the Allegheny, Monongahela, Ohio, Kanawha, 
and Wolf Rivers, and the Mississippi River south of its confluence with 
the Missouri River, and along the Missouri River below and including 
Kansas City, Kans. ; also between points on the foregoing waterways and 
points on the Gulf Intracoastal Waterway and tributary and connecting 
waterways south and west of New Orleans and Plaquemine, La., but not 
including the transportation of purely local traffic originating at and 
destined to points on the Louisiana and Texas Intracoastal Waterway 
and tributary and connecting waterways, including New Orleans. 





Waterman Steamship Corporation 
Extension—Passengers 


The Commission has issued a fifth amended certificate in Docket 
No. W-888 (Sub-No. 2), authorizing extension of operations by Water- 
man Steamship Corporation as a common carrier by self-propelled vessels 
to inelude the coastwise and intercoastal transportation of passengers 
between the Atlantic and Pacific coast ports it is presently authorized to 
serve in the transportation of commodities generally, except between 
Baltimore, Md. and Norfolk and Newport News, Va. 

Until recently applicant operated vessels having no accommodations 
for passengers, but it is now placing in service combination freight and 
passenger vessels, each of which has accommodations for 12 passengers. 
The Commission finds that authority to transport passengers would not 
materially enlarge the scope of its operations and would enable it, with 


the same equipment, more completely to fulfill the needs of the public at 
the ports served. 
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Eastern Steamship Lines, Inc. 
Temporary Authority Vacated 


The Commission has vacated and set aside its order of October 25, 
1949, which granted Eastern Steamship Lines, Inc., of Boston, Mass, 
temporary authority until June 13, 1950 to operate as a common carrier 











by self-propelled vessels in the transportation of passengers and their & . wl 
automobiles between New York, N. Y., and Miami, Fla. The temporary romaae’ 
authority was vacated after the carrier informed the Commission that §°” clu 
the service authorized in the order would not be performed by it. aan 
Lu 
Oliver J. Olson & Co. — 
and lun 
Application for Extension Fla. un 
Oliver J. Olson & Co. has filed application with the Interstate Com- 
merce Commission for authority to extend its operations as a contract 
carrier to include the transportation of steel and steel products from 
ports on the Columbia and Willamette Rivers to ports on San Francisco 
Bay and tributary waterways. The application, which was assigned for TI 
hearing February 23, 1950 at Portland, Oregon, has been reassigned for a prop 
hearing on March 14, 1950, at the Federal Office Building, Civic Center, the Ce 
San Francisco, Calif. wader 
Oliver J. Olson & Co. has also filed an application in Docket No. tifleat 
W-277 (Sub-No. 13), for temporary authority for a period of 180 days insted 
to transport as a contract carrier by self-propelled vessels lumber and Water 
other forest products from Humboldt Bay, Calif. to ports on the Columbia 
and Willamette Rivers in Oregon. 
Southern Steamship Company 
Agwilines, Inc. (Clyde-Mallory Lines) 1 


Applications to Transfer Certificates 


Southern Steamship Company and Agwilines, Inc. have filed appli- 
eations with the Interstate Commerce Commission for approval under 
section 312 of the Interstate Commerce Act of the transfer to Atlantic 
Coast Steamship Company, Inc. of their certificates authorizing opera- 
tions as common carriers by water. 

Southern Steamship Company, of Philadelphia, Pa., is authorized by 
certificate issued in Docket No. W-819, dated December 17, 1941, to op- 
erate as a common carrier by self-propelled vessels in the transportation 
of commodities generally between the ports of Philadelphia, Pa., and 
Houston, Tex., by way of the Delaware River and Delaware Bay, the 
Atlantic Ocean, and the Gulf of Mexico. ; 

Agwilines, Inc. (Clyde-Mallory Lines) is authorized by certificate 
dated June 18, 1942, in Docket No. W-491, to operate as a common carrier 
by self-propelled vessels in the transportation of passengers and com- 
modities generally between Boston, Mass., New York, N. Y., Charleston, 
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(., Jacksonville, Miami, Key West, and Tampa, Fla., and Houston, 


§ 
Tex. 





Luckenbach Gulf Steamship Company, Inc. 
Extension—Newport 


By report and order in Docket No. W-512 (Sub-No. 9), the Com- 
nission has authorized extension of operations by Luckenbach Gulf 
Steamship Company, Inc., as a common carrier by self-propelled vessels 
to include the transportation of passengers and commodities generally 
between Newport, Oreg., and specified Gulf of Mexico ports. 

Luckenbach has been granted temporary authority to operate as a 
common carrier by self-propelled vessels in the transportation of lumber 
and lumber products from Newport, Oreg., to Houston, Tex., and Tampa, 
Fla. until April 4, 1950, when its permanent authority becomes effective. 





Dixie Carriers, Inc. 
Proposed Report 


The Bureau of Water Carriers and Freight Forwarders has issued 
aproposed report in Docket No. W-377 (Sub-No. 1), recommending that 
the Commission find Dixie Carriers, Inc., of Houston, Texas, entitled 
under section 309(d) of the Interstate Commerce Act to an amended cer- 
tifieate authorizing extension of its operations as a common carrier to 
include service between ports and points along the Gulf Intracoastal 
Waterway from Corpus Christi, Tex., to and including Brownsville, Tex. 





}. Willis Smith & Bro. 
Certificate Transfer 


The Commission has authorized the transfer to Carl L. Anderton, 
an individual, of the certificate dated September 24, 1947 issued in Docket 
No. W-396, to J. Willis and Charles A. Smith, a partnership, doing busi- 
ness as J. Willis Smith & Bro. The certificate authorizes operation as a 
common carrier in the transportation of commodities generally by self- 
propelled vessels between ports and points on the Chesapeake and Dela- 
ware Bays and interconnecting and tributary waters and along the 
Atlantie Intracoastal Waterway and its tributaries from Norfolk, Va., to 
New Bern, N. C., inclusive. 





Isthmian Steamship Company 
Extension—Yaquina Bay 


_ By report and order in Docket No. W-654 (Sub-No. 4), the Com- 
mission has granted Isthmian Steamship Company authority to serve 
Yaquina Bay, Oreg., and Pensacola, Fla., in connection with and as an 
‘xtension of its presently authorized intercoastal operations. 
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Seatrain—Railroad Petroleum Transportation Dispute 


The controversy between Seatrain Lines and the eastern railroads 
respecting the transportation of petroleum products has been settled 
The eastern railroads objected to an I. C. C. order, issued last November. 


exempting from regulations those operations of Seatrain when it carried HH Courts 4 











petroleum products in the side tanks of its specially constructed vessels ing 
The railroads said that a great many petroleum products were trans. Riss & 
ported by rail and that Seatrain would be in competition with them. The 
railroads conceded that crude oil, fuel oil, Diesel oil, furnace oil, and Be 
gasoline were largely carried in ocean tankers. Seatrain has indicated & Distric 
to the I. C. C. that, having entered into contracts to carry fuel and request 
furnace oil for the next twelve months, it would not at present attempt applice 
to carry the types of petroleum commodities that would compete with Riss 1 
railroad transportation. The I. C. C. has, accordingly, issued an order J visions 
closing that phase of the proceeding. P 
vehicl 
St. Lawrence Seaway and Power Project pon 
Representatives of the State Department, the Department of Com- § pellan 
merce, the Federal Power Commission, and certain other governmental 9 qualit 
agencies favoring legislation to authorize the completion of the St § Proce 
Lawrence Seaway and Power Project will be heard by the Committee on J there 
Public Works of the House of Representatives at hearings now scheduled @ fora 
to begin about February 15. the p 
The Federal Power Commission has agreed to review an order of one & apply 
of its examiners which would deny a license for the development of the this ¢ 
St. Lawrence River as a portion of an international power project. Ex- ment 
ceptions to the report of the examiner have been filed by the New York oppo 
Power Authority, the Natl. St. Lawrence Project Conf., the Aluminum Act. 
Company of America, and by staff counsel of the Federal Power Com- ment 
mission. 
miss 
Car-Ferry Interchange ro 
on 
In Docket No. 30000, City of Sturgeon Bay, Et Al v. Ann Arbor 494, 
Railroad Company, Et Al., the I. C. C. has overruled a motion by com- plie 
plainants for reconsideration and oral argument, and a motion by com- inte 
plainants to strike certain parts of the reply of the defendants. In this pen 
ease Division 3 of the I. C. C. found that the refusal of the Ann Arbor Cor 
Railroad Company to establish through routes and joint rates with a car- él 
ferry interchange with the Ahnapee & Western Railway Co., at Sturgeon & ( 
Bay, Wis., had not been shown to be unreasonable, unjustly discrimina- tion 
tory or unduly prejudicial, and that such interchange had not been Int 
shown to be necessary and desirable in the public interest or that it would 96! 
provide sufficient business to justify the construction and maintenance of lig 


the necessary facilities. 
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Recent Court Decisions 
By Warren H. Waaner, Editor 


Courts do not interfere by injunction or declaratory judgment with conduct of pend- 
ing administrative proceedings. 


Riss & Co. v. Interstate Commerce Commission. 


Below is the decision of the United States Court of Appeals for the 
District of Columbia, (rendered January 12, 1950) wherein the plaintiff 
requested the court to restrain the Commission from adjudicating the 
application for a certificate involved in Docket MC-200 (Sub-No. 84), 
Riss and Co., Inc—Extension—Erplosives, without complying with pro- 
visions of sections 5, 7 and 8 of the Administrative Procedure Act: 


Per Curiam: Appellant, a common carrier of property by motor 
vehicle in interstate commerce, applied to the Interstate Commerce Com- 
mission for certificates of public convenience and necessity to extend its 
operations. While hearings before an examiner were under way ap- 
pellant discovered, it contends, that the examiner was not appointed and 
qualified in compliance with sections 5 and 11 of the Administrative 
Procedure Act, 5 U. S. C. sees. 1004, 1010, 60 Stat. 239, 244. Appellant 
thereupon objected to the pending hearing and petitioned the Commission 
fora hearing before an examiner so appointed. The Commission denied 
the petition on the ground that sections 5, 7 and 8 of the Act did not 
apply to the proceeding. After the Commission declined to reconsider 
this order, appellant applied to the District Court for a declaratory judg- 
ment and an injunction requiring the Commission to give appellant an 
opportunity for a hearing in accordance with sections 5, 7 and 8 of the 
Act. The court granted the Commission’s motion for summary judg- 
ment. 

The question chiefly argued on this appeal was whether the Com- 
mission was right in ruling that the cited sections of the Administrative 
Procedure Act are inapplicable to the pending proceeding before the 
Commission. Cf. Bersoff v. Donaldson, U. S., App., D. C., 174 F. 2d 
494. But we do not reach that question, for we think appellant’s ap- 
plication for court help was premature. Courts are not authorized to 
interfere by injunction or declaratory judgment with the conduct of 
pending administrative proceedings. Macauley v. Waterman Steamship 
Corp., 327 U. 8. 540, 545; Federal Power Commission v. Arkansas Power 
& Light Co., 330 U. S. 802; Securities & Exchange Commission v. Otis 
¢ Co., 338 U. 8. 848, rehearing denied, 338 U. S. 888. Different implica- 
tions, if any, in United States ex rel. Kansas City Southern R. R. v. 
Interstate Commerce Commission, 252 U. 8. 178, or Work v. Louisiana, 
269 U. S. 250, on which the appellant relies, must be disregarded in the 
light of the later cases. ‘‘The so-called order here complained of is one 
which does not command the carrier to do, or to refrain from doing, 
anything; which does not grant or withhold any authority, privilege or 
license; which does not extend or abridge any power or facility ; which 
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does not subject the carrier to any liability, civil or criminal ; which dos 
not change the carrier’s existing or future status or condition; which 
does not determine any right or obligation.’’ United States vy. Ly, 
Angeles & Salt Lake R. R., 273 U. S. 299, 309-310. John J. Casale, Inc. y, 
United States, 52 F. Supp. 1005. We think the complaint should haye 
been dismissed. The case is accordingly remanded. 





Barge-rail differentials—cost—national policy—port preference. 
Alabama Great Southern R. R. Co. v. U. 8. (No. 49 C 1434) 


The three-judge District Court for the Northern District of Illinois, 
on January 12, 1950, sustained the Commission’s decision in No. 26712, 
Rail and Barge Joint Rates, 270 I. C. C. 591, wherein the Commission 
required common carriers by rail and water to establish joint rates over 
certain through routes to be based upon prescribed differentials. 
Quoting at length from the decision : 


The position of the plaintiffs, in short, is that, because the 
Commission could find no demonstrable economies in the barge- 
rail service which, from the standpoint of cost of service, would 
justify differentials, there is no legal basis for the Commission's 
order, based, as they say, solely on its belief that the order is in 
accord with Congressional intent and policy. They urge that the 
order, far from carrying out the intent of Congress, violates the 
national transportation policy, as declared in the Transportation 
Act of 1940, by depriving the railroads of their inherent advan- 
tage of lower cost of service and giving to the water carriers advan- 
tages to which they are not entitled on their merits and which Con- 
gress did not intend them to have. Finally, the plaintiffs contend 
that the order is not supported by basic findings of fact, and that 
this failure to disclose the basis on which the differentials were 
determined renders it arbitrary and unlawful. The United States, 
the Commission, and the intervening barge line defendants con- 
tend that the order is fully supported by findings based on sub- 
stantial evidence and that it is in accord with Congressional policy 
and within the statutory authority of the Commission. 

Plaintiffs, asserting that by the Commission’s own rule, the 
basis for barge-rail differentials is that the service costs less and 
is worth less than rail service, argue that, because the Commission 
found no economies in barge-rail transportation which from the 
standpoint of cost of service would justify rate differentials, it was 
precluded from prescribing such differentials. That the Commis 
sion has, on numerous occasions, stated that the lower cost and 
lower value of water transportation provide the basis for the exis 
tence of rate differentials cannot be doubted, Inland Waterways 
Corp. v. Alabama Great Southern R. Co., 151 I. ©. C. 126, 14, 
Inland Waterways Corp. v. Aberdeen & R. R. Co., 183 I. C. C. 761, 
765, but it has never indicated that proof of lower cost of service 
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is an absolutely essential condition for creation of such differen- 
tials. Moreover, it is not at all clear that the lesser cost of the 
service, which is characterized as ‘‘the important factor,’’ from 
the standpoint of public policy, on which rate differentials are 
based, means lower operating costs; rather does it seem more likely 
that the phrase means lower costs to the public. And finally, 
plaintiffs’ insistence that lower costs are essential to the existence 
of differentials completely ignores one of the fundamental princi- 
ples of economics, namely, that the price of a product or a service 
is determined by its value to the consumer. Of course, operating 
Riesie costs incidentally affect the price by establishing a level below 
26712 which the price cannot be allowed to fall, but, above that level, it 
igsion is the value to the consumer which finally determines what the 
8 over price will be. ; 

In the instant case, assuming that the operating costs of the 
railroads are less than those of the barge lines, it does not follow 
that joint barge-rail rates should be equal to or greater than all- 

e the rail rates, for so to hold would be utterly to disregard the relative 
arge- values of the respective services and, incidentally, to end effec- 
would tively all joint barge-rail traffic, since that traffic depends on the 
sion’s existence of rates differentially lower than those charged by the rail- 
is in roads, which provide to the shipper a far superior service. More 
it the important, then, than the relative operating costs of rail and water 
s the carriers is the relationship between the rate charged by the rail 
‘ation carrier and the operating costs incurred by the water carriers. So 
dvan- long as the all-rail rate is greater than the operating costs incurred 
dvan- in the transportation of barge-rail freight, the railroads have no 
Con- cause to complain that the rate fixed for the inferior service, if 
tend fixed somewhere in the region between the barge-rail operating cost 
- that and the all-rail rate, is lower than that prescribed for the superior 
were service. Only when the rates charged by the railroads are so low 
tates, that joint barge-rail freight cannot be transported profitably at a 
con- lower rate—i.e., when barge-rail operating costs approach all-rail 
sub- rates—will there be reason to deny the inferior service the right to 
oliey exist.2 In the joint rates established the railroads retain their 
regular rates; the differential between the all-rail rates and the 

, the rail-barge rates is absorbed by the barge lines. 
and The statutory provision empowering the Commission to pre- 
ssi0n scribe differentials (Section 307 (d) of the Transportation Act of 
| the 1940) does not make the exercise of this power conditional on an 


was affirmative showing of lower operating costs, but directs that ‘‘* * * 

1mIs- —- 

and 1In I. C. C. v. Mechling, 330 U. S. 567, 580, the Supreme Court said: “* * * 

exis- Congress knew that barge line rates were cheaper than rail rates, wanted the shippers 
‘ to get full benefit of them, and left the Commission no power to take that benefit 

way away from shippers by adjusting rail-barge traffic competition or rates.” 

144. * Of course, if the railroads were petitioning the Commission for a reduction in 


761, all-rail rates, proof of lower operating costs might well warrant such a_ reduction, 
vice but It is difficult to see how the lower costs of the railroads, if satisfactorily proven, 
would warrant an increase in the rates of a competitor. 
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the Commission shall prescribe such reasonable differentials ag jt 
may find to be justified * * *.’’ As the Commission stated in its 
report, ‘‘Neither the wording nor the legislative history of that 
section supports the conclusion that differentials are justified only 
where there is * * * an affirmative showing (of lower operating 
costs).’’ 

Plaintiffs’ contention that the order is not supported by basic 
findings of fact but is based solely on the presumed intent of Con. 
gress, and that it is, consequently, an arbitrary act without any 
legal basis must also be rejected. Although the Commission placed 
great emphasis on what it conceived to be the policy of Congress, 
it is evident from the report that numerous other factors were 
given due consideration by the Commission. It was fully cognizant 
of the inferiority of the service afforded by the barge lines, a 
factor which it had previously designated as one basis for barge- 
line differentials. Inland Waterways Corp. v. Alabama Great 
Southern R. Co., 151 I. C. C. 126, 144. It regarded the shippers’ 
evidence as ‘‘of significance because it indicates a fairly unanimous 
view that the principal object in shipping by barge is to save 
transportation expense,’’ and, aware that the abolition of differen- 
tials would end all barge-rail traffic, concluded that, in the light of 
the ‘‘clear Congressional policy’’ of aiding and encouraging the 
development of water transportation on the Mississippi and its 
tributaries, ‘‘joint barge-and-rail routes and rates generally are 
necessary and desirable in the public interest and differentials be- 
tween such rates and all-rail rates are justified.’’ 

Turning to the prescription of specific differentials, plaintiffs 
assert that it is impossible to determine how they were arrived at, 
but, again, the Commission’s report indicates otherwise. Compre- 
hensive proposals for the establishment of differentials were under 
consideration by the Commission, which, while expressing its belief 
that ‘‘the requirement that the barge line absorb the differential 
in its division of the joint rate in and of itself provides some mea- 
sure of safe-guard against the performance of uneconomical barge- 
and-rail service where the barge line is privately operated,’’ re- 
jected certain differentials proposed by the Mississippi Valley As- 
sociation because they ‘‘ would be much too low to permit the barge 
lines to absorb the differentials without serious revenue effect.” 
Weighing the merits of the various proposals, it found that 
Federal’s proposal was ‘‘conservative with respect to the measure 
of the differentials;’’ and, pointing to Federal’s experimental 
status, it concluded that ‘‘Federal should not be compelled to 


3On page 608 of its report, the Commission stated: “Much evidence was pre 
sented by shippers to show that from the standpoint of service barge transportation 
is inferior to all-rail. The principal disadvantage is the longer time involved 
* * * Transfer of shipments from barge to railroad car or vice versa increases freight 
damages. * * * In the case of some commodities, barge transportation to some extent 
1s conducive to deterioration or shrinkage on account of the slow transit, or con- 
tamination through contact with other freight.” 
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accept a lower level of joint rates than it considers necessary in the 
absence of evidence that its proposed rates would be unreasonably 
high.’’ Although indicating that the Ex Parte 96 formula would 
not be rigidly adhered to because it had, in the past, produced 
‘‘some unsatisfactory port relations and other inconsistencies’’, 
the Commission declared that ‘‘the circuity and relative-service re- 
strictions in the formula are sound in principle’’ and rejected 
certain routes proposed by Valley because they were excessively 
circuitous. 

From the foregoing discussion, it would seem apparent that 
the Commission, far from acting arbitrarily, fixed the differentials 
only after due consideration of all the relevant factors and evi- 
dence, and that they are the product of the Commission’s expert, 
informed judgment on the subject. As the Supreme Court said in 
Ayrshire Collieries Corp. v. United States, 335 U. 8S. 573, 592, 
‘‘Rate Structures are not designed merely to favor the revenues of 
producers and carriers. The Commission has the consumer interest 
to safe-guard as well. And when it undertakes to rationalize the 
interests of the three, great complexities are often encountered. 
** * We would depart from our competence and our limited func- 
tion in this field if we undertook to accommodate the factors of 
transportation conditions, distance, and competition differently 
than the Commission has done in this case. That is a task peculi- 
arly for it. * * * The result is that the administrative rate-maker is 
left with broad discretion as long as no statutory requirement is 
overlooked. ’’ 

Plaintiffs, however, insist that the statutory requirements have 
not been met in this case—that the order is not supported by basic 
findings of fact and that, contrary to the provisions of Section 307 
(d) of the Transportation Act of 1940, it deprives the railroads of 
their inherent advantage of lower operating costs. Section 14 (1) 
of the Interstate Commerce Act, 49 U. S. C. A. 14 (1), provides: 
“‘That whenever an investigation shall be made by said Commis- 
sion, it shall be its duty to make a report in writing in respect 
thereto, which shall state the conclusions of the Commission, to- 
gether with its decision, order, or requirement in the premises; and 
in case damages are awarded such report shall include the findings 
of fact on which the award is made.’’ This statute would seem to 
provide the conclusive answer to plaintiffs’ charge that the order 
is invalid because not supported by basic findings of fact, for it 
indicates that, except where damages are awarded, the report need 
not contain findings of fact expressly labelled as such. Here, sub- 
sequent to its investigation, the Commission made a ‘‘report in 
writing,’’ setting forth its ‘‘conclusions’’ that barge-rail differen- 
tials, as prescribed, were reasonable, were justified, and were neces- 
sary and desirable in the public interest, together with its ‘‘order.’’ 
Although the formal findings consisted only of findings of ultimate 
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facts, the Commission’s report, as has been pointed out, discloses 
that those ultimate conclusions have ample support in the evidene 
and in informally stated findings contained therein. The Supreme 
Court, recognizing that Section 14 (1) of the Interstate Commerc 
Act, relieves the Commission from making ‘‘comprehensive’’ find. 
ings of fact, has held that an order of the Commission is valid if 
supported by what it called ‘‘quasi-jurisdictional’’ findings, 
Florida v. United States, 228 U. S. 194, United States v. Baltimore 
& Ohio R. R. Co., 293 U. 8. 454; here, the Commission’s coneln. 
sions, worded in the language of the statute authorizing the Con. 
mission to enter the order, seem to us to comprise the ‘‘ quasi-juris. 
dictional’’ findings which the Supreme Court has declared essen- 
tial. 

The railroads’ contention that the order deprives them of their 
inherent advantage of lower operating costs rests, of course, on the 
premise that the cost of shipping all-rail is, in fact, less than the 
cost of shipping barge-rail. However, in view of the fact that the 
cost information before the Commission was some ten years old, it 
seems obvious that the Commission was not required to find, on the 
basis of that evidence, that all-rail costs are lower than barge-rail 
costs ; and, that the railroads’ cost data was obtained by the use of 
average system costs based on the total freight traffic carried by the 
respective railroads and did not purport to represent the actual 
costs incurred in transporting barge-rail freight over the routes 
in question strengthens this conclusion. Baltimore & Ohio R. R. 
Co. v. United States, 298 U. S. 349, 380-381. The Commission, ap- 
parently of the opinion that the cost evidence before it was inade- 
quate to support any affirmative finding as to relative costs,* was, 
however, faced with certain obvious facts—the sharp decline in 
joint barge-rail traffic in recent years, the high operating costs 
and ensuing financial difficulties encountered by Federal which, 
operating with outmoded equipment, both terminal and floating, 
was the only one of the major barge lines to haul an appreciable 
amount of joint barge-rail freight, the virtual embargoes imposed 
on such freight by the financially sound and better equipped Valley 
and American lines, all of which led it to state that ‘‘In the face 
of these facts, we cannot find that at the present time there are 
demonstrable economies in barge-rail transportation * * * which 
from the standpoint of cost of service would justify differentials.” 
Such a negative conclusion, we think, cannot be said to constitute 
an affirmative finding that all-rail costs are lower than barge-rail 
costs; in the absence of such a finding, and in the absence of evi- 





4The Commission's report states that “no useful purpose would be served by 
reviewing . . . (the cost data) . . . with a view to making a finding as to relative all- 
rail and barge-and-rail costs in the period 1933-38, which the cost studies covered. 
Since then there have been radical changes in the conditions affecting cost of trans 
portation service by barge as well as by rail.” 
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dence requiring such a finding, the argument that the order de- 
prives the railroads of the inherent advantage of lower costs must 
be rejected, for plaintiffs have failed to establish the premise on 
which the argument is based. 

The position of the intervening complainants is that the order 
violates Sections 1 and 3 of the Interstate Commerce Act in that 
it gives New Orleans shippers an unjust preference over shippers 
in Savannah, Houston, and Dallas respectively, by prescribing un- 
reasonably low barge-rail rates, and that it, therefore, violates 
Article I, Section 9, Clause 6 of the Constitution, which prohibits 
a preference of the ports of one state over those of another. If the 
prescribed barge-rail differentials are reasonable and justified as 
between the barge lines and the railroads, as it seems to us they are, 
then the contention that the order prescribes unreasonably low 
barge-rail rates or unduly prefers New Orleans over Savannah and 
the Texas ports becomes, in effect, a complaint against any rate 
structure which provides to shippers who are in a position to trans- 
port their goods by water, rates which are lower than those avail- 
able to shippers who are not so located. But it is not the function 
of the Commission to equalize natural geographic advantages; nor 
do such advantages constitute undue preferences within the mean- 
ing of Section 3 of the Interstate Commerce Act. See Interstate 
Commerce Commission v. Diffenbaugh, 222 U. 8. 42, 46, where the 
Supreme Court, speaking through Mr. Justice Holmes, announced 
the principle, since adhered to by the Commission, that ‘‘The law 
does not attempt to equalize fortune, opportunities, or abilities.’’ 

The contention that the Commission’s order violates the ports 
preference clause of the Constitution is, we think, settled by Com- 
mission v. Texas & N. O. R. Co., 284 U. S. 125, 131, in which the 
court said : ‘‘The clause of the Constitution invoked is: ‘No Prefer- 
ence shall be given by any Regulation of Commerce or Revenue to 
the Ports of one State over those of another; nor shall vessels 
bound to, or from, one State, be obliged to enter, clear, or pay 
duties in another.’ The specified limitations on the power of Con- 
gress were set to prevent preferences as between States in respect 
of their ports or the entry and clearance of vessels. It does not 
forbid such discriminations as between ports. Congress, acting 
under the commerce clause, causes many things to be done that 
greatly benefit particular ports and which incidentally result to the 
disadvantage of other ports in the same or neighboring States.’’ 
Moreover, in this case, the preference of which the intervenors 
complain is not given by a regulation of commerce but by a favor- 
able geographic location. 

The order of the Commission is sustained and the complaint of 
the plaintiff railroads, together with the complaints of the inter- 
venors, are dismissed. 
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Rights of bondholders versus who should control reorganized railroad when Merging 
two railroads—merger of Florida East Coast R. R. Co. with Atlantic Coast Ling, 


Atlantic Coast Line R. R. Co. v. St. Joe Paper Co. (No. 12821) 


On January 15, 1950, the Cireuit Court of Appeals for the Fifth 
Circuit, one Judge dissenting, sustained the action of the District Court 
setting aside the Commission’s order authorizing the Atlantic Coast Lin 
R. R. Co. to acquire control of the Florida East Coast R. R. Co., Finane 
Docket No. 131170, Florida East Coast Railroad Company Reorgania 
tion, 267 I. C. C. 729. The account of this decision, as it appears in 18 
LW 2322, reads as follows: 


Interstate Commerce Commission’s preoccupation with ques. 
tion of who should control reorganizing railroad and Commission’s 
consequent failure to give due consideration to rights of boné- 
holders requires disapproval of ICC-approved plan, opposed by 
substantially all creditors, for merger of railroad with competing 
line. 

If the plan, in addition to being acceptable to the competing 
railroad and to the majority of the ICC, were acceptable to the 
bondholders, approval of it would be a matter of course. But the 
exact contrary is the case. In addition to the bondholders’ op- 
position, the plan is opposed to the proposed findings of the ex- 
aminer, is a complete reversal of the unanimous finding and order 
of the ICC of January 8, 1945, and is opposed by five of the 11 ICC 
Commissioners and the findings of the trial judge. 

The case is that of one railroad coveting and pressing t 
possess a competing debtor railroad against the wishes of 98 per- 
cent of the debtor’s equitable owners, and over their violent objec- 
tions that consummation of the plan will result in depriving them 
of that property without just compensation. 

Such a picture certainly suggested to the trial judge the neces- 
sity for a thorough understanding of the real nature and purpose 
of the plan and its effects upon the objecting bondholders. It 
suggested, too, the necessity for a full understanding of the pres 
sures back of, and the reasons for forcing such a plan over the 
objections of those whose property was being taken for the benefit 
of the competing railroad. ‘‘Indeed, when the concern of the 
Congress, to protect those owning and interested in the debtor, 
evidenced in the emphasis, in Section 77(e), the ‘cram down’ set- 
tion, * * * upon consulting with the creditors * * * and obtaining 
the acceptances of more than two-thirds, is considered, it may be 
said that such understanding was demanded of him.’’ When, too, 
the concern of the courts with the interests of the owners and credi- 
tors of the debtor, evidenced by the ‘‘absolute priority’’ rule, the 
rule of the Boyd case, 228 U. S. 482, is taken into consideration, 
the conclusion becomes inescapable that where, as here, it appears 
that substantially all the creditors are arrayed against the plan, 
the Act, requiring the judge to be satisfied before approving the 
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plan as fair and equitable, imposed upon the trial judge a primary 
and most exacting duty. 

[Text] ‘‘This duty was, in according due weight to the de- 
termination of the commission on that issue, that the plan was fair 
and equitable to the bondholders, to subject the proceedings to the 
closest scrutiny, to find out whether this determination was law- 
fully and constitutionally arrived at, that is, whether it was 
arrived at with a clear vision of, and an eye single to, that issue 
or * * * it was arrived at with a vision foreshortened by a too in- 
tense regard of, and preoccupation with, the question of which 
should control the debtor, [paper company] or the [competing 
railroad]. 

‘‘He should do this, not to differ from, or take issue with, the 
view that the majority, rather than the minority, of the Commis- 
sion has rightly decided the public interest matter. He should do 
it to ascertain whether the majority of the commission has sub- 
ordinated its determination, that the plan is fair and equitable, to, 
or weighted that determination with, considerations of its bearing 
and effect upon its finding that the property must be merged.”’ 

Reviewing this record in the light of these principles there 
is no doubt that the trial judge was right in disapproving the plan 
as not fair and equitable and not affording due recognition to the 
rights of the bondholders. 

[Text] ‘‘We are in no doubt, however, that a plan providing 
for what the trial judge broadly called a ‘forced merger,’ that is, 
a merger over the objection of the debtor and all its creditors, 
might be lawfully certified to the court and lawfully approved and 
confirmed by it.’’ 





Period of limitation in act not applicable in carrier action for charges against Govern- 
ment. 


Union Pacific R. Co. v. United States, 86 F. Supp. 907 


__ The Court of Claims on November 7, 1949, had before it for con- 
sideration an action by the carrier against the Government to recover for 
transportation and incidental services performed by the carrier for de- 
fendant by transporting various shipments of freight on government 
bills of lading. The court held: Provision in Transportation Act of 1940 
requiring actions at law by carriers subject to act for recovery of their 
charges to be brought within two years from time cause of action accrued, 
did not apply to claim by railroad for compensation for transporting 
shipments of freight on government bills of lading issued by Department 


of Agriculture, but such claim was subject to general six year statute 
of limitations. 
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Cummins Amendment does not apply to shipment from Canada to the United State: 
Strachman v. Palmer, 177 F. (2d) 427 


The United States Court of Appeals for the First Circuit found that 
the provisions of Section 20(11), the Cummins Amendment, did not 
apply to shipment from Canada into the United States. The court held: 


The provision of Interstate Commerce Act making initial carrie 
primarily liable for loss or damage caused by it or by any connecting 
carrier did not apply to shipment of livestock from Canada into the 
United States. 

The provision of the Act making initial carrier primarily liable for 
loss or damage caused by it or any connecting carrier is applicable only if 
carrier’s operation is such as to bring it within general coverage of the 
Act and direction of movement of the shipment is from a point in United 
States to a point either in the United States or in an adjacent country. 

The provision of the Act making initial carrier primarily liable for 
loss or damage caused by it or any connecting carrier provides a more 
certain remedy for shipper but does not change the liability of carriers 
or establish a new cause of action against carrier. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Henry E. Foley, Acting President, 10 Post Office Square, Boston, 
Massachusetts. 
Atlanta 


Paul H. Hardin, Chairman, A.T.M., The Coca Cola Company, 310 
North Avenue, N. W., Atlanta, Georgia. 


Baltimore Chapter 


0. W. Hubbard, Chairman, P. O. Box 476, Baltimore 3, Maryland. 
Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


W. Y. Wildman, Chairman, 310 South Michigan Avenue, Chicago 
4 Tllinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Fred H. Booth, Chairman, Ass’t to P.T.M., Denver & Rio Grande 
Western Railroad, 101 Rio Grande Building, Denver 1, Colorado. 


District of Columbia Chapter 


Karl L. Wilson, Chairman, Middle Atlantic States Motor Carrier 
Conference, 2111 E Street, N. W., Washington 7, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 

N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
ocal chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
provided, however, that membership in the Association of Interstate Commerce 

mission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Kansas City, Missouri, Chapter 


William M. Boring, Chairman, T.M., The Vendo Company, 740) 
East 12th Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimor 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
E. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, St. Louis 1, Missouri. 
Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 
Charles H. Trayford, Chairman, General Manager, Mural Trucking 
Service, 60 Lewis Street, New York, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7 :30 P. M., except June, July and August. 


Ninth District Chapter 


Richard Musenbrock, President, 637 Northwestern Bank Building, 
Minneapolis 2, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


Joseph F. Eshelman, Chairman, 1740 Broad Street Station Building, 
Philadelphia 4, Pennsylvania. 


Pittsburgh Chapter 
Arthur C. Roy, Chairman, T. M., Eastern Gas & Fuel Associates, 
Coal Division, 236 Koppers Building, Pittsburgh 19, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month. Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 

William Meinhold, Chairman, Southern Pacific Company, 65 Market 
Street, San Francisco 5, California. 

Meets: San Francisco Commercial Club, last Monday of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 

Southern California Chapter 

John F. Kirkman, Chairman, Pacific Coast T. M., The Coca Cola 

Company, 963 East 4th Street, Los Angeles 13, California. 


Kenneth 
nois C 





List of New Members * 


Kenneth E. Barker, (B) Traf. Agt., Illi- 
nois Central Railroad, 1014 Bankers 
Securities Bldg., Philadelphia 7, Penn- 
sylvania. 

Enoch D. Chase, (A) Assistant Secretary, 
National Industrial Traffic League, 

Kass Building, Washington 5, D. C. 

Rome P. Clinton, (B) A.T.M., Minne- 
apolis-Honeywell Regulator Company, 
2/53—4th Ave., South, Minneapolis 8, 
Minnesota. 

John H. Dent, (B) Traf. Specialist, Gen- 
eral Foods Corp., 250 Park Ave., New 
York 17, N. Y. 

Martin Dies, Jr., (A) 10434 West Lufkin 
Ave., Box 1196, Lufkin, Texas. 

William Zz Dieterich, (A) 210-13 Moose 
Building, Quincy, Illinois. 

Kermit Frymire, (A) 805 American Bank 
Bldg., New Orleans 12, Louisiana. 


Fred E. Hague, (B) T.M., Dodge & 
Seymour, Ltd., 53 Park Place, New 
York 7, N. Y. 

Robert S. Hermann, (A) 110 State Street, 
Boston 9, Massachusetts. 

Cecil A. Johnson, (A) Ekern, Myers & 
Matthias, One North La Salle Street, 
Chicago 2, Illinois. 

George L. La Coste, (A) 420%, North 
Robinson Street, Oklahoma City 2, 
Oklahoma. 

John Lees Wittbold, (B) Claim Invest’r, 
International Forwarding Co., 200 E. 
Illinois Street, Chicago 11, Illinois. 

Oliver B. Wynn, (B) T.M., Ray-O-Vac 
Co., 212 E. Washington Ave., Madison 
10, Wisconsin. 

H. A. Welty, (B) Mgr., Commerce Dept., 
Central States Motor Frt. Bur., Inc., 
29 East Madison St., Chicago 2, Illinois. 


REINSTATED TO MEMBERSHIP 


Albert F. Anderson, (A) Leesburg, 
Virginia. 


Neal J. Holland, (A) Boston and Maine 
Railroad, 150 Causeway St., Boston 14, 


Mass 
Edwin E, O’Hanlon, (B) Fad Cortlandt 
Street, New York 7, N. 


—_. 


Norman M. Pinsky, fA) 311 City Bank 
Bldg., Syracuse 2, N. Y 

¥.. 2. Davidson, (B) 160 Walnut Street, 
Twin Falls, Idaho. 

Frank J. Haley, (A) 32 Broadway, New 
York 4, N. Y. 


*Elected to membership January, 1950. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear. 
ing in the JourNAL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission ....$1.00 


Attorney General’s Manual on the Administrative Procedure Act— 
prepared by the Department of Justice, 1948,—reproduced by 
ICC Practitioners’ Association, February 1948 JournaL—while 
they last 35 





General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC Practitioners’ JOURNAL, June, 1948—while they 





Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... : 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice .... .50 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland ................... 1.00 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue, ICC PractiTIONERS’ JOURNAL ........ 50 


Code of Ethics 25 








